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ON APFEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

Law of professbns — Barristers and solicitors — Law sodety —
Approvd of law schod — Law sodety denyng appovd to proposedlaw schod with
manddory covenah prohibiting sexud intimacy excep baween maried
heterosexud coupges — Whehe law sodety ertitled unde its enalling statute to
corside admssions pdicy andto hdd referendum & membes in decding whether
to appove popcsed law schod — Law Socety Rues, r. 2-27 — Legd Professon

Ad, S.BC. 1998, c. 9s. 13.

Administrative law — Judcial reMew — Sandad of reMew — Law
sodety — Admnistrative decsion engagng Charter protedions — Law sodety
denyng appovd to proposedlaw schod with mandé#ory religiously-based covenan

— Apdication for judicial reMew chdlengng dedsion on bais that it violated



religious rights — Whehe law sodety's deasion engage Charter by limiting
freedom obreligion — If so, whether degsion propationaely bdancedlimitation on
freedom oreligion with law sodety’s statutory oljedives — Wheher law sodety’s
dedsion reasonalde — Apgdication d Doré/Loyda framevork — Canadan Charter

of Rights and Feedors, ss 1, 2(a)— Legd Professon Ad, S.BC. 1998, c. 9s. 3.

Trinity Western University (*“TWU”) is an evangecd Christian
postecondaryinstitution that seeksto open daw schod tha requresits studeris and
facuty to adhereto a rdigiously-based code of conducthe Community Covenan
Agreamen (Covenat), which prohibits “sexual intimacy that violates the sacredness
of marriage between a man and a woman”. The Covenant would prohibit the conduct
throughot the three yeas of law schod, even wherstuderts are off-canpus in the
privacy ofther own hanes. The Law Society of British Columbia (“LSBC’) is the
reguator of the legd profession in British Columbia. The Benches of the LSBC
voted to hdd a referendumn of its members on the issue ofthe approvaof TWU’s
propased law schod and agreedo be bound bythe results. The members voted to
implement a resolution detaring tha TWU’'s propesed law schod was na an
approved facliy of law becase of its mandadory Covenan. The Benches therefore
pasedthe resolution. TWU and V, a gradte of TWU s undergradu@ progran who
would have cheen to atend TWUs propaed law schod, succesdully brough
judicial reMew proceerhgs to the Supreme Court of British Columbia, argung that
the LSBC's deasion nd to approve TWUs propaed law schod violated rdigious

rights proteded bys. 2(a) of the Charter. TheCourt of Apped dismisedthe appela



Held (Cété andBrown JJ dissenting): The appeashoud be dowed. The
resolution ofthe LSBCto dedaretha TWU’s propesed law schod nat be approved

is restored.

Per Abella, Moldaver, Karakatsanis, Wagner and Gascon JJ: The
LSBCs deasion nd to approve TWUs propesed law schod represerts a
propotionde bdance beveenthelimitation onthe rdigious protedions unders. 2(a)
of the Charter and the statutory oljedives tha the LSBC sough to pusue. The

LSBC s dedsion was therefore resonabe.

The LSBC was ertitled underits enalling statute to corsider TWUs
admissons pdicies, apat from the acadmic qudificaions and caonpegence of
individud graduges, in deemining wheherto approve TWUs propased law schod
underRule 2-27 ofthe Law Socgety Rues. The LSBC's enalling statute requres the
Benchesto corsiderthe overarcing ohedive of uphdding and prteding the pullic
interest in the adninistration of justicein degemining the reqirements for admission
to the professon, induding wheher to approve a pécuar law schod. As the
governng body of aself-reguating professon, the LSBCs ddeminaion of the
mannerin which its broad pubc interest mandde will best be futheredis ertitledto
deference. The plilc interestis a broad concepand whait requres will depend on

the paticular coriext.

The LSBC in this case interpreed its duty to uphdd and preed the

pulic interest as preduding the approvhof TWU's propcsed law schod becawse the



requremert tha studerts sign the Covenarn as a condtion of agnisson effedively
imposes inequtalde barrers on erry to theschod and utimately, inequtalde barrers
on erry to the professn. It was reasonable forthe LSBCto condudetha pramoting
equdity by ersuring equé accesto thelegd professon, suppoting dversity within
the bar, and prevéing ham to LGBTQ law studers were véid mears to pussuethe
pubic interest The LSBC has an overarcimng interest in praeding the vdues of
equdity and human iights in carryng ou its fundions. Approvng or fadlitating
inequtabde barrers to the professon codd undemine pulhic confdencein the

LSBC s ahlity to reguate in the pullic interest

Also, the LSBC Benches were efittedto hdd a referendm of members
on the qustion of TWU s propased law schod. Sedion 13 ofthe Legd Professon
Act does nat limit the arcumstances in which the Benches can éed to be boundo
implemert the results of such a referendu. Thelegd professon in British Columbia
is self-goverring; the mgjority of Benches are ¢eded bythe LSBC membership and
make decsions on beh# of the LSBC as a whde. It is corsisient with this statutory
schame tha the Benches may decde tha cettain degsions theytake wold beneit
from the gudance orsuppot of the membership as a whde. Ths is nolessthe cae
where a desion implicates the Charter and rases questions as to the bat mears to

pursuethe LSBC s statutory oljedives.

The LSBC was nat requredto gve reaons formally exdaining whythe

dedsion to refuse to approve TWUs propcsed law schod amourted to a



propotionge bdanang of freedon of rdigion with the LSBC's statutory oljedives.
Not al adninistrative decsion-making requres the same procedure. Ithis cortex,
the vat mgority of Benches serve & ededed repreenatives, and reachedher
dedsion by amgority vote. It is clear fran the speeche tha the LSBC Benches
made dumg thar medings tha they were hve to the qustion of the bdanceto be
struck. Reviewing couts may, if they ind it necessary, look to the record forthe

purpcse of asessngthe resonallenessof the oucome.

Administrative decsions tha engagethe Charter are revewed baed on
the franework set out in the bnding precedets of the Court of Doré v. Bareau du
Québec¢ 2012 SCC 12, [2012] 1S.C.R. 395, andLoyda High Schobv. Quebec
(Attorney Gengal), 2015 SCC 12, [2015] 1S.C.R. 613. Underthe Doré/Loyda
framework, if the adninistrative dedsion engage the Charter by limiting its
protedions — bath rights and vdues — the qustion becones wheher,in assesshg
theimpad of the réevart Charter pratedion and gventhe naure ofthe decsion and
the statutory and fatud cortexts, the decsion refeds a propotionae bdandng of

theCharter pratedions at play andthe réevart statutory mandde.

Sedion 2@) of the Charter is limited, or engaged, whethe daimant
demonstrates tha he orshe sincergy bdievesin a pratice or béef tha has a nexs
with rdigion, andtha theimpugnedstate condutinterferes, in amannertha is more
thantrivial, with his or her allity to ad in accordance ith tha pradice or béef. If

S. 2(@) is nat engagedthereis nathing to bdance. Inthis case, it is clear fran the



record tha evangécd members of the TWU conmunity sincerdy bdieve tha
studying in an enironment defined by régious bdiefs in which members follow
paticular rdigious rules of condut cortributes to thar spiritud deveopmert.
Preduding the approvhof TWU's law schod governed bythe mandaory Covenar
limits the allity of members of the TWU canmunity to enhancether spiritud
devdopmert through studying law in an enwonment defined by thear rdigious
bdiefs. Accordngy, thear rdigious rights werelimited, andherefore engaged, lilge

LSBC sdedgsion.

Where an achinistrative dedsion engage a Charter protedion, the
reviewing cout shoudd appy a robuwst propotiondity andysis corsisert with
administrative law pindples, instead of aliterd s. 1 andysis The adninistrative
dedsion will be reaonabe if it refleds a propotionde bdandng of the Charter
protedion with the rdevan statutory mandde. Ths approach recogmes tha an
administrative dedsion-makeris generdly in the bet position to wegh the Charter
protedions with his or herstatutory mandde in light of the spedfic fads of the cae.
It follows that deferenceas warraried when a reéewing cout is degemining wheher

the decsion reteds a propotionde bdance.

For a decsionto be proparonae, it is na enough foithe decsion-maker
to simply bdancethe statutory oljedives with the Charter praedion in making its
dedsion. The relewing cout must corsider wheher there were ther regonalle

paosshiliti es that woud gve effed to Charter pratedions more fuly in light of the



objedives. The revewing cout must aso corsider howsubstartia the limitation on
the Charter pratedion was comparedto the benets to the futherance othe statutory

objedivesin this cortext.

The LSBC was faced wth orly two opions — to approve or fed
TWU’s propased law schod. Given the LSBC's statutory mandde, approwng
TWU'’s propesed law schod woud na have advancedhe reéevart statutory
objedives, andtherefore wa na a reaonable pashility tha woud gve effed to

Charter protedions more fuly in light of the statutory objedives.

The LSBCs dedsion dso reaonally bdanced the seveity of the
interference agast the bendts to its statutory oljedives. The LSBC's dedsion dd
nat limit reigious freedan to asignificart externt becage amanddory covenanhis
not aksolutely requred to study law in a Christian enwonment in which peoje
follow cetain rdigious rules of condut, andstudying law in an enwonmert infused
with the canmunity’s religious bdiefs is preferred, nbneceasary, forthar spiritud

growth.

Onthe dherside ofthe scde, it is cleartha the decsion nd to approve
TWU'’s propaed law schod significartly advancedhe LSBC's statutory ojedives
by maintaining equadaccesto and dversity in thelegd professon and by prevamg
the iisk of significart ham to LGBTQ peope. The pubc confdencein the
administration of justice cold be undenined bythe LSBC's dedsion to approve a

law schod that forces some to deny a cru@ componert of ther idertity in the most



private and pesond of spaces for three yeagin orderto receve alegd educaon.

Freedan of rdigion prdeds the iights of rdigious adherets to hdd and
express bdiefs through bth individud and conmund pradices. Where a riegious
pradice impads others, however,this can betakeninto accouh a the b&anadang
stage. Inthis case, the effet of the mandadory Covenar is to restrict the condut of
others. The LSBC s degsion prevets the iisk of significart ham to LGBTQ peope
who fed they have no choe bu to d@tend TWUs propased law schod. These
individuds woud haveto deny whothey are forthree yeas to receve alegd
educdion. Being requred bysomeone &se's rdigious bdiefs to behave canary to

onéssexud idertity is degraang and dsrespedful.

Giventhe significart beneits to the réevan statutory oljedives andthe
minor significance ofthe limitation onthe Charter rights a issue, and gven the
alsence of any resnable dterndive tha woud reducethe impad on Charter
protedions whil e sufficiertly furtheiing those same ohedives, the decsion to refuse
to approve TWUs propcsed law schod represents a propotionde bdance. The

dedsion wes ressonabe.

Pe McLachlin C.J.: Thereis agreenent with the magority tha the
jurisdiction and deision-making procasof the LSBC are revewalle on astandard of
reasonableness Wherelegslatures ddegde reguiation ofthelegd professionto alaw

sodiety, thelaw sodety’ sinterpraation ofthe pulbic interestis owed deference.



There is dso agreenent with the majority that Charter-infringing
administrative dedsions are revewed accorihg to the Doré/Loyda framework. Ths
framework ha& two dscree steps. The revewing cout must first degemine if the
dedsion limits a Charter right, andthen déemine wheherthelimitation ofthe nght
Is propotionde in light of the state’ s ojedive, and hences justified & a regonalle
measurein a free and deocraic sodety unders. 1 ofthe Charter. In most cases, the
ultimate question will be wheher the decsion under relew bdance the negtive
effeds on the ight aganst the benats deived fran the decsionin a propationae

way.

However, celin gas and onissons in the franework must be
addressd. To adequay praed the Charter right, the initial focus must be on
whether the daimart’s corstitutiond right has beeninfringed. Charter vdues may
play a rde in defningthe scope of rghts; it is the iight itself, however tha receves
protedion underthe Charter. Also, the scope ofthe guaratee ofthe Charter right
must be gven a cosisert interpraation regartessof the state ador, andit is thetask
of the couts onjudicia review of a detsionto ersurethis. Sincethis is a matter of
justificaiion of a rghts infringament unders. 1, the ons is on the state ador tha
madethe nights-infringing decsion to demonstrate tha thelimits its dedsions impose
onthe iights of the daimarts are reaonaldle and dmonstrally justifiadein a free and
democrdic sodety. Findly, rdying onthe language of deference and seaalleness

as does the mgority in this case may be unhipful. Where an adinistrative



dedsion-maker rendes a decsion tha has an unustified and @propotionae impad

on aCharter right, it will dways be unresonabe.

In this case, the frst step of the Doré/Loyda framework is satisfied,
becawse the LSBC's deasion nd to approve TWUs propased law schod limits the
freedaon of rdigion of members of the TWU canmunity. The LSBC's denal of
accredtation pretudes members of the TWU conmunity from engagng in the
pradice of provding legd educéion in an enwonmen tha confoms to thear
religious bdiefs, deprives them of the alility to expressthose bdiefs in institutiond
form, and prevets them from asdating in the mannerthey béieve thar faith
requres. While it may nd be necesary to condut a separde andysis for the
guarattees of freedan of expresson and freedm of assodation, the Court must

indudethem in the anbit of the guaratee of freedm of rdigion.

As for the secondstep of the Doré/Loyda framework, the LSBC has
shown its infringament of TWU's freedan of rdigion to bejustified unders. 1. No
onesuggeststha there wa nat an oljedive capabe of overirding the Charter right to
freedam of rdigion. Moreoverthe decsion was minimally imparing. The ISBCwas
faced wth the chace of ather accreiing the law schod or denyng tha
accredtation. Thereforethe andysis comes downto the find stage of weghing the

beneft acheved bytheinfringing decsion aganstits negdive impads onthe ight.

Contrary to the mgjority’ s andysis, the negéive impads of the LSBC's

deria of accredtation onthe rdigious, expressve and adationd rights of the



TWU community are no of minor significance. Ifthe conmunity wishes to operge a
law schod, it must relinquish the manddory Covenat it says is coreto its reigious
bdiefs, with the dtendan ramificaions on rdigious pradices. However,the LSBC
cannd condone a praicetha discriminaes by imposing burdes on LGBTQ peope
on the bais of sexud orertation, with negaive corsequence for the LGBTQ
community, diversity andthe enhanamert of equéity in the professon. It was faced
with an éher-or detsion on whch canpromise was impossble — eather dlow the
manddory Covenan in TWU's propasa to stand, andthereby condone unedua
treament of LGBTQ peope, or deny accredtion andlimit TWU’s rdigious
pradices. Ultimately, the LSBC condudedtha the imperdive of refising to condone
discrimination and unequareamen on the bais of sexud oriertation ouweighed
TWU’s clams to freedon of rdigion. Ths dedasion of the LSBC represerns a
propotionae bdandng of freedon of rdigion, onthe one hand, artie avadance of

discriminaion, onthe dher. The dasion was therefore resonable.

Per RoweJ.: Thereis agreenent with the mgjority tha the LSBC aded
within its jurisdiction whenit corsideredthe dscriminaory effed of the Covenarn on
prospedive law studerts a TWU. With the pivilege ofself-govermrment grarted to
the LSBC comes a corregpondng duy to self-reguate in the pullic interest The
LSBC was ertitledto interpré its puldic interest mandde & induding corsiderdion
of the effet of the Covenar on prapedive law studerts. The fa¢ tha the Covenan

is astatement of rdigious rules and pmdples does na insulate it from such scrutiny.



There is disagreenert, however, wh the maority’s approach to
asessng wheher the decsion of the LSBC infringedthe Charter rights rased by
TWU. This apped raises issues tha cdl for daificaion of the Doré/Loyda
framework. First, when couts reMew adninistrative dedsions for canpliance vith
the Charter, Charter rights must be the focis of the inqury — na Charter vaues.
Charter vdues have noindependenfundion in the adninistrative coriext andthar
scopeis often undeiedin thejurisprudence. Tis lack of darnty is animpedmert to

apdying astructured and cosisent approacho aqudicaing Charter dams.

Second,the agludicaion of Charter daims need to follow a structured
two-step andysis Underthe Doré/Loyda framework, the initia burdenis on the
claimant to demonstrate that the decsioninfringes his or herCharter rights. This first
step requres tha the revewing cout possessa proper undstandng of the scope of
the iights a issue. An approacitha skims overthe proper denedion of rights and
freedams runs the iisk of distorting the reationship baweens. 1 ofthe Charter and
the prdedions guarameed bythe Charter. This approach caread to situaions
whereby cdain rights are rotindy said to beinfringed oty for the daimart to be
told tha theinfringamert is justified by any nmber of coutervaling corsiderdions.
This erodes the senousness of finding Charter violations. It increaes the rde of
policy corsiderdionsin the agludicaion of Charter clams by shifting the buk of the
andysis to s. 1. And it distorts the proper rigtionship beween the branche of
govermmen by unduly expandng the pdicy making rde of thejudciary. The reult

IS an urstructured, somewhd condusory exergse tha ignores the franing of the



Charter and depas fundamertally from the Court’s founddiond Charter
jurisprudence. Onudicia revew, & in aher proceehgs, Charter clams demand
andyticd rigour. Ths starts with the corretddinedion ofthe scope ofthe ights and

freedons at issue.

Once the daimant has demonstated tha an adninistrative dedsion
infringes his or herCharter rights, the secondstep of the Doré/Loyda framework
requres the state ador to demonstrate that the infringamernt is justified. The
Doré/Loyda framework dos nat shift this justificatory burden oto rights claimarts.
The justificaory burdenmust remain wherethe Charter places it, onthe state ador.

For the adninistrative state, this is no morethan whas. 1 requres.

The Doré/Loyda framework dos nat devate fundanentaly from the
principles set ou in Oakes for assessing the reaonableness of alimit on aCharter
right unders. 1. Al the stages of the Oakes test have a rte to pay in the judicia
review of adninistrative dedsions for campliance vith the Charter. Often, however,
the main hurde for the state will be the find stages of the Oakes test: minimal
imparment and béandng. The fat tha most statutes reviewed underOakes have
failed d the minima imparmen or bdanang stages does nat meantha the rdiond
connetion stage and casiderdion ofthe pressng andsubstartial objedive ceae to
be rdevart. Similarly, in the adninistrative conext, the fa¢ that most dedsions will
be rdiondly conneted to anidertified statutory oljedive dos na meantha the

inqury need nobe carred ou. It mears only tha this canponen of the anéysis will



often ready bemet.

The main Charter right a issue in this appedis the freedm of rdigion
guararteed bys. 2(@). The freedm of rdigion prdeded bys. 2(a) is pranised ontwo
princples: the exerise of free wvill and the alsence of costraint. From this
perspedive, rdigious freedan amsto praed individuds from interference vth ther
religious bdiefs and pratices. While this focus on theindividud chdce of béieves
does nat ddraad from the canmund asped of rdigion, it must be undescoredthat
religious freedon is premised onthe pesond volition of individud bdieves.
Although rdégious communities may adop thear own rdes and membership
requremerts, the foundéion of the conmunity remains the vduntary chace of

individud bdieversto join togeher onthe bais of thar conmon fath.

The dlegedinfringement of s. 2@) in this case — namely, tha the
dedsion ofthe LSBCinterferes with the daimans’ ahlity to atend an accretedlaw
schod a TWU with its mandadory Covenan — does nat fall within the scope of
freedan of rdigion. The régious bdief or pratice a issue reates to the rdigious
proscription of sexud intimacy ouside heéerasexud marriage andhe importance of
imposing this proscription by mears of the mandadory Covenan on dl studerts
attendng the propsedlaw schod a TWU. At the firststage ofthes. 2(a) andysis it
does nat suffice that the daimarts sincerdy bdieve tha studying in a canmunity
defined by ré&gious bdiefs cortributes to thar spiritud devdopmert. Rather, the

clamarnts must show tha theysinceray bdievetha dang so is a pratice requred by



thar religion. The qustion of wheher a b&ef or praticeis obedively requred by
officia religious dogma oris in confomity with the paition of rdigious officials is
irrelevart. All tha matters is tha the daman sincergy bdieves tha ther rdigion
compds them to ad, regardiess of wheher tha line of condutis olbjedively or
subjedively oligaory. Much ofthe affdavt evidence réed upon bythe maority
undemines the vewtha the daimarns have advancedsncere bikef or praticetha
Is requred bythdar reigion. Despite this concern,it is assumed tha the daimarnts
sincerdy bdievein theimportance ofstudying in an enronmernt where # studeris

abide bythis Covenan.

At the secondstage ofthe s. 2(a) andysis the proper denedion of the
scope ofs. 2(a) comesinto play. Wherethe prdedion ofs. 2(@) is souglht for a béief
or pradice tha corstrains the condut of nonbdievess — those who have frdg
chosen nd to bdieve— the daim falls ouside the scope ofthe freedm. Therefore,
interference uth such a beef or praticeis na aninfringement of s. 2(a) becase the

coergon of nonbé&evesis na prateded bythe Charter.

The studert body @ TWU is na coexersive with the rdigious
community of evangécd Christians who datend TWU. Athough TWUteachs from
a Christian pegpedive, its statutory mandde requires tha its adnisson pdicy na be
restricted to Christian studerts. The Covenan is a conmitment to enforéng a
religiously-based code of condacnad justin resped of onés own behawour, bu dso

in resped of others, induding members of other réigions and nonbkeeves. Given



tha the coeron of nonbkeves is na praeded bythe Charter, TWU’s daim falls

outsidethe scope of freedm of rdigion & prateded bys. 2(@@).

Giventhe alsence of aCharter infringemen, the decsion of the LSBC
must be revewed underthe wud principles of judicia review raher than the
Doré/Loyda framework. Reviewed underthe standard of resonabbeness the
dedsion of the LSBC will command deferencef it meds the crteria set out in

Dunsmuir.

The LSBCis a sdf-goverring ernity. Therefore, wh resped to proces
the LSBC had dscretion in dégemining howto carry ot its duty to reguate thelegd
professon in the pullic interest Thereis agreenent with the mgority tha the
LSBC s enalling statute does nat predudethe Benches from hdding a referendu
or chosing to be bound bythe results of such a referendu. Consequetly, the
procedure mployed bythe Benches is na fatal to the reaonableness of ther

dedsion.

As to the substance ofthe decsion, remonableness does nat dways
requre the decsiondmakerto gve formal reaons. In some caes, a revewing cout
may look to the recordo assessthe reaonablenessof the decsion. Inthis apped the
range of pesble oucomes was informed bythe LSBC's mandde to reguate the
legd professon in the pullic interest and bythe bnary chece avdale to the
Benches. Given the deference owetb the LSBC, it was opento the LSBC to

condude tha it shodd na accredt the propsed law schod given the Covenai's



imposition of dscriminatory barrers to adnissn. t was dso opento for the LSBC
to condudetha its mandde induded pranoting equé accesto thelegd profession,
suppoting dversity within the bar and prevéimg ham to LGBTQ law studerts. It
was in this cortext tha the LSBC dedinedto accred the propsedlaw schod. This
dedsion fdls within a range of pgsble, accefalde oucomes tha are defesible in

resped of the fads andlaw. It was therefore resonalie.

Per C6té andBrown JJ (disserting): Underthe LSBC s enalling statute,
the ony proper purpse of alaw facuty approva dedsionis to ersurethat individud
graduades are ft to becane members of the legd professon becase they med
minimum standard of campetence and thicd condu¢. Given the alsence of any
concers reating to the ftness of prospedive TWU law gradutes, the ony
defersible exercse of the LSBC s statutory dscretion woud have beerto approve

TWU'’s propasedlaw schod.

UnderRule 2-27(4.1) ofthe Law Socety Rues, the LSBC's authority to
approvelaw schods ads only as a proxy for déeemining wheher alaw schod’s
gradudes, as individud appicarts to the LSBC, med the standard of canpetence
and conducrequred to becane licersed. Rule 2-27(4.1) dogna grart the LSBC
auhority to reguate law schods or to guaratee equbaccesto law schods. So long
as alaw schod’s admissons pdicies do nd rase concers overits graduges’ fitness
to pradise law, the LSBCis simply nat statutorily empoweredo scrutinizethem. The

LSBCis propely concerned wh canpetence, nowith merit. This interprdation is



corsisert with the purpaee oftheLegd Professon Ad (LPA) as a whde and repeds
the expraslimits to the LSBC s rule-making powes unders. 11to the regulation of
the legd profession andits corstituert pats, exendng no futherthanthe licersing
process — the doorwayto the professon. Although s. 3 states the LSBCs
overarchng ohed and duay indudes uphdding and preteding the pullic interestin
the administration of justice by “preserving and protecting the rights and freedoms of
al persons’, it does not empower the LSBC to police human rights standards in law
schods. Any hamsto margndized conmunitiesin the conext of legd educdion are
corsidered by pronnda human ights tribunds, by legslatures, and bymembels of

the exective, whch gran suchinstitutions the powetto confer degree

The LSBC violated its statutory duy by adoping the results of a
referendmn affeding Charter rights without engagng in the proces of bdandng
Charter rights andstatutory oljedives requred bythe Doré/Loyda framework. The
results of the referendmn were adofed with no futher dscusson andtherefore no
substartive deb&e. The ISBC's dedsion is therefore cmpletely devad of any
ressoning. And ye, the mgjority of the Court has redacedthe (non-) resons of the
LSBC with its own reaons andmadethe oucome the sole corsiderdion. Although
such aserious error wouid nomally requre tha the LSBC s degsion be qushed and
returned for a proper deminaion, it now fdls to this Court to ddemine the

propotionae bdancein this case.

The mgority’s lack of rdionde forinsisting on a @stinct framework for



judicial revew of Charter-infringing adninistrative dedsions is trouling,
paticularly in light of the fad¢ that the appicaion of the Oakes test is dready
context-spedfic. The othodoxtest — the Oakes test — must appy to justify state
infringanents of Charter rights, regardiess of the corext in which they occur.
Holding aherwise subvets the praonise of the Constitution tha the ights and
freedans guarateed bythe Charter will be subject only to “such reasonable limits
prescribed by law as can be demonstrably justified”. Under the Doré/Loyda
framework, Charter rights are guarateed oty so far & they are cosisent with the
objedives of the enabng statute. Sedion 1 ofthe Charter does nat guararmee cetain
rights and freedms subjed only to the limits impaosed bystatutory oljedives, bu to
limits that are “demonstrably justified in a free and democratic society”. Further, the
Court has beensilert on who beas the burdento justify a rights limitation in the
administrative coriext, leavng a cospicuows and serious lacunain the franework.

The burdermmust rest with the state ador.

The mgjority’s cortinued rédance on viues praeded bythe Charter as
equvalent to rghts is similady troulding. Resorting to Charter values as a
courterwaght to corstitutiondi zed andjudicially defined Charter rights is a Hghly
guestionable pratice. Charter vdues are umsourced, aorphows and, just as
importantly, undefned. Themgority’s preferred vlue of equhty is, withou further
definition, too vague a noon on whch to ground a lk@m to equé treamert in any
and @l concree situdions, such & admissonto alaw schod. A vadue of equhty is,

therefore, a qustionable ndion aganst which to bdancethe exerse bythe TWU



community of its Charter-proteded rights.

The LSBCs degsion nd to approve TWUs propased law schod
infringes the rdigious freedan of members of the TWU canmunity. The freedm of
religion unders. 2@@) of the Charter, interprded broaty and purpeively, cagures
the freedm of members of the TWU canmunity to expres thar reigious bdiefs
through the Covenah — a code of conducprateded by prownda human iights
legslation — and to asdate with one anther in order to study law in an
educgiond community which reteds thear rdigious bdiefs. The LSBC's degsion is
a profoundinterference wth rdigious freedan, andis cortrary to the state’s duty of

religious nedrality. It is substartively coergve in ndure.

The LSBC's statutory ohjedive in rendeing an approMadedsion is to
ersure tha individud apgicarts are ft for licersing. Accordngy, the justificaion
unders. 1 ofthe Charter of a restriction on freedm of rdigion requres evidence of a
detrimental impad in the fom of the unftness of future gradutes of TWU's
propased law schod’s to pradise law. As the fitness of future gradutges of TWU's
propased law schod was nat in dispute, this statutory oljedive canno justify any

limitations onthe TWU canmunity’ss. 2(@) rights.

Evenif the LSBC s statutory mandde had panitted the corsiderdion of
broader pubc interest concerss, the LSBC's dedsion woudd na be justified, since
withhdding approvhasubstartialy interferes with the TWU conmunity’s freedan of

religion and apprawg TWU's propased law schod was na aganst the pultic



interest Accammodding rdigious diversity is in the pulic interest, broady
undestood, and appraong the propeed law schod does nat condone tscriminaion
aganst LGBTQ pewsons. The purpee of TWU s admissons pdicy is na to exdude
LGBTQ pesons, or anybody kse, bu to estaldish a code of condtiavhich ersures
the witality of its rdigious conmunity. No one groups singled od, andmany dhers
(notady unmarried heerasexud peisons) woud be bound byt. The unequaacces
resulting fram the Covenanis a fundion of acconmodaing rdigious freedam, which
itself advancethe puliic interest by pranoting dversity in aliberd, plurdist sodety.
The state andstate at¢ors — nat private institutions like TWU — are costitutiondly
boundto accanmodéae dfferencein orderto foster durdism in pubic life. Equaing
approvéd to condon#éion turns the prdedive shield of the Charter into asword by

effedively impasing Charter obligations on pivate adors.

Accommodaing dverse bdiefs and vdues is a precondion to the
secdarism andthe gurdism that is neededo praed and pranote the Charter rights
of dl Canadanrs. State neurality requres tha the state nether favour nor inder any
paticular bdief, andthe same hdds true for non-bkef. Bther way,state neurality
must preval. Tolerance and acocamoddion of dfferenceservethe pulhic interest
and foster durdism. Approvng TWU's propeed law schod was the oty dedsion
refleding a proparonae bdaanang beéweenCharter rights andthe LSBC s statutory

objedives.

Cases Cited



By Abdla, Moldaver, Karakisans, Wagner and GaonJJ

Applied: Doré v. Bareau du Québec2012SCC 12, [2012] 1S.C.R.
395 Loyda High Schobv. Quebec (#orney Geneal), 2015 SCC 12, [2015] 1
S.C.R. 613 referred to: Law Sodety of New Brunswick v. Ryan 2003 SCC 20,
[2003] 1S.C.R. 247 Pealman v. MaitobalLaw Sodety Judcial Commtteg [1991]
2 S.C.R. 869 Green v.Law Sogety o Mantoba 2017SCC20, [2017] 1S.C.R. 36Q
Canada (Atorney Gengal) v. Law Sogety o British Columhba, [1982] 2S.C.R. 307
Andrews v. Law Socgety o British Columba, [1989] 1 S.C.R. 143 R. v. Oaks,
[1986] 1 SC.R. 103 Rderencere Secsson d Quebe¢ [1998] 2 S.C.R. 217
Rderencere Sente Rdéorm, 2014SCC32, [2014] 1S.C.R. 704 R. v.Nationd Post,
2010SCC 16, [2010] 1SC.R. 477 R. v.Conway, 2010SCC 22, [2010] 1SC.R.
765 Trinity Western Univesity v.Law Sodety of Uppe Canadg 2015 ONSC 4250,
126 OR. (3d) I Trinity Western University v. Bitish Columba College ¢ Teaches,
2001SCC31, [2001] 1S.C.R. 772 Canada (Atorney Gengal) v. Igoo Mkski Inc.,
2016SCC38, [2016] 2S.C.R. 80, Dunsmur v. New Brunswick, 2008SCC9, [2008]
1 S.C.R. 190 Catalyst Pape Corp. v. North Cowichan (Dstrict), 2012 SCC 2,
[2012] 1S.C.R. 5; Newfoundand andLabrada Nurses' Union v.Newfoundand and
Labrada (Treasury Boad), 2011SCC62, [2011] 3S.C.R. 708 Agraira v. Canada
(Pubic Sdety and Emegency Pepaednes, 2013SCC 36, [2013] 2S.C.R. 559
Alberta v. Huterian Brethren d Wilson Colony, 2009SCC 37, [2009] 2S.C.R. 567,
R. v. Bg M Drug Mat Ltd., [1985] 1S.C.R. 295 Syndcat Northcrest v. Anselem

2004 SCC 47, [2004] 2S.C.R. 551 KtunaxaNation v. Bitish Columba (Forests



Lands andNatural Resource Opeations), 2017SCC54, [2017] 2S.C.R. 386 Trinity
Western Univesity v. Nova Sctia Baristers’ Socety, 2015 N6SC 25, 381 D.LR.
(4th) 296 Multani v. Commssion scolaire Magueite-Bougeoy, 2006 SCC 6,
[2006] 1S.C.R. 256 R. v. Edavards Bools and At Ltd., [1986] 2S.C.R. 713 SL. v.
Commission scolaire des Chénes, 2012SCC7, [2012] 1S.C.R. 235 RIJR-MacDonHl
Inc. v. Canada (Atorney Gengal), [1995] 3S.C.R. 199 Rderencere Same-Sex
Marriage 2004SCC79, [2004] 3S.C.R. 698 Quebec (#orney Gengeal) v. A 2013
SCC5, [2013] 1S.C.R. 61, Saskatchevan (Human Ryhts Commission) v. Whicatt,

2013SCC11, [2013] 1SC.R. 467.

By McLacHin C.J.

Applied: Doré v. Bareau du Québec2012SCC 12, [2012] 1S.C.R.
395 Loyda High Schobv. Quebec (#orney Gengal), 2015SCC 12, [2015] 1
S.C.R. 613 distinguished: Trinity Western University v. Bitish Columba College @
Teaches, 2001 SCC 31, [2001] 1 SC.R. 772 referred to: ET. .
Hamilton-Werworth District Schob Board, 2017 ONCA 893, R. v. Oaks, [1986] 1
S.C.R. 103 Multani v. Commssion scolaire Margueite-Bougeoy, 2006 SCC 6,
[2006] 1S.C.R. 256 Syndcat Northcrest v. Anselem 2004SCC47, [2004] 2S.C.R.
551; Ktunaxa Nation v. Bitish Columba (Forests Lands and Natural Resource
Opeations), 2017SCC54, [2017] 2S.C.R. 384 R. v. Edvards Bools and At Ltd.,
[1986] 2S.C.R. 713 Alberta v. Huterian Brethren d Wilson Colony, 2009SCC 37,

[2009] 2 S.C.R. 567 Trinity Western University v. Nova Sctia Baristers’ Sodcety,



2015 NSSC25, 381 D.LR. (4th) 296.

By RoweJ.

Applied: Doré v. Bareau du Québec2012SCC 12, [2012] 1S.C.R.
395 Loyda High Schobv. Quebec (#orney Geneal), 2015SCC 12, [2015] 1
S.C.R. 613 Dunsmur v. New Brunswick, 2008 SCC 9, [2008] 1S.C.R. 19Q
distinguished: B. (R.) v.Childrerns Aid Socety of Metropditan Toronto, [1995] 1
S.C.R. 315 considered: R. v. Oakg [1986] 1S.C.R. 103 R. v. Bg M Drug Mat
Ltd., [1985] 1S.C.R. 295 Alberta v. Huterian Brethren d Wilson Colony, 2009SCC
37, [2009] 2S.C.R. 567 Multani v. Comnission scolaire Magueite-Bougeos,
2006 SCC 6, [2006] 1S.C.R. 256 Syndcat Northcrest v. Anselem 2004SCC 47,
[2004] 2 S.C.R. 551 Trinity Western Univesity v. Bitish Columka College @
Teaches, 2001SCC31, [2001] 1S.C.R. 772 referred to: Andewsv. Law Sogety of
British Columba, [1989] 1S.C.R. 143 Pealman v. Maitoba Law Socety Judcial
Committeg [1991] 2S.C.R. 869 Green v.Law Socgety of Mantoba 2017SCC 20,
[2017] 1 S.C.R. 36Q Albeta (Informaion and Rivacy Commssiona) v. Aberta
Teaches’ Assdation, 2011 SCC 61, [2011] 3S.C.R. 654 Mouvemenh laique
guébéca v. Saguenaydity), 2015SCC 16, [2015] 2S.C.R. 3; Law Sodety of New
Brunswick v. Ryan2003SCC 20, [2003] 1S.C.R. 247, Trinity Western University v.
Law Socgety of Uppe Canadg 2018 SCC 33, RWDSU v. Diphin Ddivey Ltd.,
[1986] 2 SC.R. 573 R. v. Séturo, [1991] 3S.C.R. 654 Dagenas v. Canadan

Broadcasting Corp., [1994] 3S.C.R. 835 Hill v. Church o Scgentology d Toronto,



[1995] 2 SC.R. 1130 M. (A.) v. Ryan[1997] 1S.C.R. 157 WIC Rado Ltd. v.
Smpson, 2008SCC 40, [2008] 2S.C.R. 420 Grant v. Torstar Corp., 2009SCC61,
[2009] 3S.C.R. 64Q GeH v. Canada (Atorney Gengal), 2017 ONCA 319, 138 OR.
(3d) 52 E.T. v. Haniton-Wertworth District Schob Board, 2017 ONCA 893, 397
C.R.R. (2d) 231 Irwin Toy Ltd. v. Quebec (#orney Gengal), [1989] 1S.C.R. 927
R. v. $ngh 2007SCCA48, [2007] 3S.C.R. 405 KtunaxaNation v. Bitish Columba
(Forests Lands and Natural Resource Opeations), 2017 SCC 54, [2017] 2S.C.R.
386, Hunter v. Sotham Inc, [1984] 2S.C.R. 145 Re BC. Mator Vehcle Ad, [1985]
2 S.C.R. 486 Eldridge v. Bitish Columba (Attorney Gengal), [1997] 3S.C.R. 624
Vriend v. Aberta, [1998] 1S.C.R. 493 Figugoa v.Canada (Atorney Gengal), 2003
SCC 37, [2003] 1S.C.R. 912 Doucd-Boudeau v.Nova Sctia (Minister of
Educdion), 2003SCC62, [2003] 3S.C.R. 3; R. v.Tessling, 2004SCC67, [2004] 3
S.C.R. 432 Rderencere Same-Sex Maage 2004SCC79, [2004] 3S.C.R. 698 R.
V. Subeu, 2009SCC 33, [2009] 2S.C.R. 46Q Divito v. Canada (Pubc Sdety and
Emegency Pepaedness, 2013SCC 47, [2013] 3S.C.R. 157 R. v. Gant, 2009
SCC32, [2009] 2S.C.R. 353 R. v.Therers, [1985] 1S.C.R. 613 R. v. Srith, [1987]
1 S.C.R. 1045 Montréd (City) v. 2952-1366 Québec InQ005SCC 62, [2005] 3
S.C.R. 142, Saight Commumcations Inc. v. Davdson, [1989] 1S.C.R. 1038 RossV.
New Brunswick Schob District No. 15 [1996] 1 S.C.R. 825 Canada (Atorney
Geneal) v. PHSCommuity Sevices Socety, 2011SCC 44, [2011] 3S.C.R. 134
Sauvé v.Canada Chief Eledoral Officer), 2002 SCC 68, [2002] 3S.C.R. 519
Canada v.Craig, 2012 SCC 43, [2012] 2S.C.R. 489 Pad v. Bitish Columha

(Forest Appeds Commission), 2003 SCC 55, [2003] 2S.C.R. 585 R. v. Eavards



Books and At Ltd.,, [1986] 2 S.C.R. 713 Christian Educdéon Soth Africa v.
Minister of Educdion, [2000] ZACC 11, 2000 (4)S.A. 757, R. v. Jons, [1986] 2
S.C.R. 284 Seskatchevan (Human Rghts Commssion) v. Whcott, 2013SCC 11,

[2013] 1S.C.R. 467.

By Cété andBrown JJ (dissenting)

Trinity Western University v. Law Sodety of Uppe Canadg 2018SCC
33; Trinity Western University v. Bitish Columba College & Teaches, 2001SCC
31, [2001] 1S.C.R. 772 Trinity Western University v.Law Socety of Uppe Canada
2015 ONsSC 4250, 126 (R. (3d) I R. v. Edvards Bools and At Ltd., [1986] 2
S.C.R. 713 R. v. Bg M Drug Mat Ltd., [1985] 1S.C.R. 295 Albeta v. Huterian
Brethren d Wilson Colony, 2009SCC 37, [2009] 2S.C.R. 567 Christian Educ&on
Souh Africa v. Mnister of Educdion, [2000] ZACC 11, 2000 (4S.A. 757. Doré v.
Barreau du Québec2012 SCC 12, [2012] 1S.C.R. 395 Loyda High Schob v.
Quebec (&orney Gengal), 2015SCC12, [2015] 1SC.R. 613 R. v. Oaks, [1986] 1
S.C.R. 103 Bdl Expess/u Limited Patnership v. Rex 2002 SCC 42, [2002] 2
S.C.R. 559 Rderencere Secsson d Quebe¢ [1998] 2S.C.R. 217 Rderencere
Sendge Rdorm, 2014SCC 32, [2014] 1SC.R. 704 R. v.Comeay 2018 SCC 15
RJR-MacDonhll Inc. v. Canada (Atorney Gengal), [1995] 3S.C.R. 199 R. v.
Morales, [1992] 3S.C.R. 711 R. v.Zundd, [1992] 2 S.C.R. 731, Roncaelli v.
Duplessis [1959] S.C.R. 121, Smth & Rhdand Ltd. v. The Queen[1953] 2S.C.R.

95, Shdl Canada Roduds Ltd. v. Vancouve(City), [1994] 1S.C.R. 23], Bake v.



Canada (Mnister of Citizership and Immgration), [1999] 2 S.C.R. 817 Rizzo &
Rizzo Shos Ltd. (Re) [1998] 1S.C.R. 27, Catalyst Pape Corp. v. North Cowichan
(District), 2012SCC2, [2012] 1S.C.R. 5; Green v.Law Socety of Mantoba, 2017
SCC20, [2017] 1S.C.R. 36Q Ddta Air LinesInc. v.Lukacs, 2018SCC2; Dagenas
v. Canadan Broadcasting Corp., [1994] 3 S.C.R. 835 Multani v. Commission
scolaire Magueite-Bougeoys, 2006 SCC 6, [2006] 1 S.C.R. 256 SHaight
Communmcations Inc. v. Dawdson, [1989] 1 S.C.R. 1038 Soffman v. Vancouve
Geneal Hospital, [1990] 3 S.C.R. 483 Rass v. New Brunswick Schob District
No. 15 [1996] 1S.C.R. 825 Eldridge v. Bitish Columba (Attorney Gengal), [1997]
3 SC.R. 624 Little Ssters Book and A& Empaium v.Canada (Mnister of Justice),
2000SCC69, [2000] 2S.C.R. 112Q United Sates v. Buns, 2001SCC 7, [2001] 1
S.C.R. 283 Greaer Vancouve Transportation Auhority v. Canadan Fedeation o
Sudens — British Columba Componety 2009 SCC 31, [2009] 2S.C.R. 295
Mouvemenlaique québéds v. Saguenaydjty), 2015SCC 16, [2015] 2S.C.R. 3
Asdation d Justice Coursel v. Canada (Atorney Gengal), 2017SCC55, [2017] 2
S.C.R. 456 Ktunaxa Nation v. Bitish Columba (Forests Lands and Natural
Resource Opeations), 2017SCC54, [2017] 2S.C.R. 386 GeH v. Canada (Atorney
Geneal), 2017 ONCA 319, 138 COR. (3d) 52 Nationd Codlition for Gay and
Lesbian Equdity v. Mnister of Justice, [1998] ZACC 15, 1999 (15.A. 6; Saumu v.
City of Quebe¢[1953] 2S.C.R. 299 Syndcat Northcrestv. Anselem 2004SCC47,
[2004] 2 S.C.R. 551 Chambelain v. Surey SchobDistrict No. 36 2002SCC 86,
[2002] 4 S.C.R. 710 Rderencere Same-Sex Maage 2004 SCC 79, [2004] 3

S.C.R. 698.



Statutes and Regulations Cited

Canadan Charter of Rights and Freedors, ss 1, 2@), (b), (d), 7, 15, 32, 33.
Civil Marriage At, S.C. 2005, c. 33, preable,s. 3.1.

Constitution Ad, 1982 s. 52.

Degee Athorization Ad, S.B.C. 2002, c. 24s. 4(1).

Human Rghts Code R.S.B.C. 1996, c. 210s. 41.

Law Socdety Rues, adoped bythe Benches of the LawSodety of British Columbia
underthe adhority of the Legd Professon Ad, S.B.C. 1998, c. 9 (effdcve
Decanber 31, 1998), rr. 1-9(2), 2-27.

Law Socgety Rues 2015 adoped bythe Benches of the Law Sodety of British
Columbia underthe adhorty of the Legd Professon Ad, S.B.C. 1998, c. 9
(effedive duly 1, 2015), rr. 1-11(2), 2-54.

Legd Professon Ad, S.B.C. 1998, c. 9ss 3, 11, 13, 190 21, 20(1)(a), 21(1)(b), 26
to 35, 26, 28.

Trinity Western University Ad, S.B.C. 1969, c. 44s. 3(2).

Authors Cited

Berger, Benjamin L. Law's Rdigion: Rdigious Difference andthe Claims of
Constitutiondism. Tororto: University of Tororto Press 2015.

Berlin, Isaiah.Four Essays onLibety. London Oxford Uriversity Press 1969.
Binghan, Tom. The Rilie d Law. London Allen Lane, 2010.

Bred, ChristopherD., and Ewa Krgewska. “Doré&: All That Glitters Is Not Gold”
(2014), 67SC.L.R.(2d) 339.

Cartier, Geneieve. “Administrative Discretion: Between Exercising Power and
Conducting Dialogue’, in Colleen M. Flood and Lorne Sossin, eds.,
Administrative Law in Context, 2nd ed. Toroto: Emond Montgomery, 2013,
381.



Daly, Paul. “Prescribing Greater Protection for Rights: Administrative Law and
Sedion 1 ofthe Canadan Charter of Rights and Freedors” (2014), 65 SC.L.R.
(2d) 249.

DeCoste, F. C. On Coming to Law: An Introdudionto Law in Liberal Soceties, 3rd
ed.Markham, On.: LexisNexis, 2011.

Denning, Alfred Thanpson. The Discipline d Law. London Butterwotths, 1979.

Fox-Decen, Evan, and AexanderPless “The Charter and Administrative Law:
CrossFertilization or Inconstancy?’, in ColleenM. Flood and LorneSossn,
eds., Administrative Law in Context, 2nd ed. Toroto: Emond Montgomery,
2013, 407.

Fox-Decen, Evan, and fexanderPless “The Charter and Administrative Law Part
II: Substantive Review”, in Colleen M. Flood and Lorne Sossin, eds,
Administrative Law in Contex, 3rd ed. Toroto: Emond Montgomery, 2018,
507.

Gdston, William A. Liberal Pluralism: The Impications of Vdue Ruralism for
Palitical Theay and Ractice New York Cambridge Unversity Press 2002.

Gdston, William A. The Racdice d Liberal Pluralism. New York Cambridge
University Press 2005.

Hickman, Tom. “Adjudicating Constitutional Rights in Administrative Law” (2016),
66 U.T.L.J.121.

Hogg, Peter W. Constitutiond Law of Canada 5th ed. Supp.Scarborough, Otx
Thomsor/Carswell, 2007 (updeed 2017, rieese 1).

Hogg, Peter W. “Interpreting the Charter of Rights: Generosity and Justification”
(1990), 280sgoode HAH L.J.817.

Horner, Matthew. “Charter Vaues. The Uncanny Valey of Canadian
Constitutionalism” (2014), 67 SC.L.R.(2d) 361.

Jones, Daud Philli p, and AnneS. de Mllars. Principles of Adninistrative Law, 6th
ed. Toromo: Carswell, 2014.

Karakasans, Andromache. Foreword to Canada & 150: Bulding a Fee and
Democatic Socety, ed. by Hether Maclvor and Athur H. Mil nes. Tororto:
LexisNexis, 2017.

Kong, Hoi L. “Doré, Proportionality and the Virtues of Judicia Craft” (2013), 63
SC.L.R.(2d)501.



Liston, Mary. “Administering the Charter, Propottioning Justice Thirty-five Yeas of
Development in a Nutshell” (2017), 30Can. J. Adnn. L. & Prac. 211.

Macklin, Audrey. “Charter Right or Charter-Lite? Adninistrative Discreion andthe
Charter” (2014), 67 SC.L.R.(2d) 561.

McLacHin, Bevetey. “Judging: the Chalenges of Diversity”, Judicial Studies
Committee Inaugurda Annud Ledure. Scotland, June 7, 2012 (dme
http://www.scotland-
judiciary.org.ukUploadDocumens/JSOnaugurdlectureJune2012.pdf
archved vesion: https:/Avww.scc-csc.cadcso-dcg20185CCCSC32_1_eng.pdf

Muniz-Fraticdli, Victor M. “The (Im)possibility of Christian Education” (2016), 75
SC.L.R.(2d) 209.

Newman, Dwght. “Canadian Proportionality Anaysis. 5% Myths’ (2016), 73
SC.L.R.(2d) 93.

Newman, Dwight. “Ties That Bind: Religious Freedom and Communities’ (2016), 75
SC.L.R.(2d) 3.

Oliphart, Berjamin. “Taking Purposes Seriously: The Purposive Scope and Textual
Bounds of Interpraation Underthe Canadan Chater of Rights and Freedoms’
(2015), 653 U.T.L.J. 239.

Pothier, Diane. “An Argument Against Accreditation of Trinity Western University’s
Proposed Law School” (2014), 23:1 Const. ForumConst. 1.

Régmbdd, Guy.Canadan Adninistrative Law, 2nd edMarkhan, On.: LexisNexs,
2015.

Sossin, Lorne, andMark Friedman. “Charter Vaues and Administrative Justice”
(2014), 67SC.L.R.(2d) 391.

Van Haten, G, & d.Admnistrative Law: Cases, Tex, and Maderials, 7th ed.
Tororto: EmondMontgomery, 2015.

Waldron, Mary Anne, € d.“Devdopmerts in law andsecularism in Canada’, in
AngusJ. L. Menuge, ed.,Rdigious Libety and the Law: Thastic and
Non-Thastic Paspedives. Routledge New York, 2018, 106.

Yahya, Moin A. “Traditions of Religious Liberty in Early Canadian History”, in
Dwight Newman, ed., Rdigious Freedom and Commuities. Tororto:
LexisNexis, 2016, 49.



APFEAL from a judgment of the British Columbia Court of Appea
(BaumanC.J. and Newbury, Groberan, WIl cock andFenonJJA.), 2016 BCCA
423, 405 D.LR. (4th) 16, 366C.R.R. (2d) 80, 9B.C.L.R. (5th) 42, [2017] 3 W.W\R.
432, 12 Adnin. LR. (6th) 236, [2016B.C.J. No. 2252 (QL), 201&€arswellBC 3008
(WL Can.), affrming a detsion of Hnkson C.J., 2015BCSC 2326, 392 D.IR. (4th)
722, 344C.RR. (2d) 267, 88B.C.L.R. (5th) 174, [2016] 8 W.W\R. 298, 100 Adhin.
L.R. (5th) 99, [2015]B.C.J. No. 2697 (QL), 2015CarswellBC 3618 (WL Can.).

Apped alowed,Coté andBrown JJ disserting.

Peer A. Gdl, QC,, Dondd R. Mumoeg, Q.C., Berjamn J. Qiphart and

Debaah Amou, for the app#art.

Kewun L. Boorstra, for the responderts.

JuiusH. Grey, Gall Davidson and Audey Bassonnealt, for the

intervener Lawyes' Rights Watch Canada.

Eugene MeehanQ.C., and Daniel C. Saroro, for the intervenerthe

Nationd Coditi on of Catholic Schod Trustees' Asdations.

Eugene MeehamQ.C., and Marie-France Magor, for the intervenerthe

Interndiond Codliti on of Professrs of Law.



Derek Ras and Deina Waren, for the intervenerthe Christian Lega

Fell owship.

Swan Ursel, David Grossnan and Olga Redko for the intervenerthe

CanadanBar Assodation.

Chris Pdiare, Joanna Radba and Monique Pongadc-Speer, for the

intervenerthe Advocées Sodety.

Andé Schtten and John $kkema for the intervenerthe Assdation for

Reformed Politi cd Action (ARPA) Canada.

Bary W. By andPhilip A. S. Ml ey, for the intervenerthe Canadan

Counadl of Christian Chaiiti es.

Willi am J. Sammoiand Amanda M. B@brooks, for the intervenerthe

Canadan Conference ofathadlic Bishogs.

Pder J. Banade and Immanué Lanzadegas, for the intervenerthe

Canadan Assdation of Unversity Teaches.

Kristine Spencdor theintervenerthe LawStudens Sodety of Ontaro.



Geald Chipeu, QC., Jonghan Matin and Grace Mackntosh, for the

intervenerthe Severth-day Advetist Churchin Canada.

Karey Books and Elin Sgurdson, for the intervenerthe BC LGBTQ

Codliti on.

Albetos Pdizogopouos and Kristin Dels, for the intervenes the

Evangd cd Fellowship of Canada an€hristian Hgher Educaon Canada.

Wesley J. McMllan and Kaitlyn Meye, for the intervenerthe British

Columbia Humanist Assodation.

Adriel Weave, for theintervener Egiee Canada HmanRights Trust

Michad Sobkn andE. Bake Bomley, for theintervenerthe Faith, Fedty

& CreedSodety.

Gwenddine Alison and Philip Horgan for the intervenes the Roman
Cathdic Archdocese of Vancouverthe Cathdlic Civil Rights League andhe Faith

andFreedon Alli ance.

Tim Dickson and Catherine Geoge, for the intervenerthe Canadan

Secuar Alliance.



RobynTrask and Rgwant Mangd, for the intervenerthe West Coast

Women's Legd Educaion and Ation Fund.

Avrish NandaandBalpreg Sngh Bopaai, for the intervenerthe Wotd

Sikh Orgamzaion of Canada.

The fdlowingis thejudgmert ddivered by

ABELLA, MOLDAVER, KARAKAT SANIS, WAGNER AND GASQON JJ —

Oveniew

[1] Trinity Western Unversity (TWU), an evandecd Christian
postecondaryinstitution, seeks to open alaw schod tha requres its studens and
faculty to adhere to areligiously based code of conduct prohibiting “sexual intimacy

tha violates the sacrednesof marriage letween aman and awoman”.

[2] At issue in this appedé is a dedsion of the Law Sodety of British
Columbia (LSBC) not to recognize TWU'’s proposed law school. TWU and Brayden
Volkenant, a graduate of TWU'’s undergraduate program who would have chosen to
attend TWU'’s proposed law school, successfully brought judicial review proceedings
to the Supreme Court of British Columbia, arguing that the LSBC’ s decision violated

religious rights prateded bys. 2(a) of the Canadan Charter of Rights and Feedors.



The Court of Apped for British Columbia foundtha the LSBC shoud have approved

thelaw schod.

[3] In our respectful view, the LSBC’'s decision not to recognize TWU’s
propcsed law schod represernts a propotionae bdance beveenthelimitation onthe
Charter right at issue and the statutory objectives governing the LSBC. The LSBC's

dedsion was therefore resonable.

. Background

A. The Paties

[4] TWU is a pivately funded evandecd Christian unversity locaed in
Landey, British Columbia. It offers around 40 undergradigamagjors and 17 gradue
prograns spannng an array of acad@c dsciplines andsubjeds, dl taugh from a
Christian perspective. Its object is “to provide for young people of any race, colour,
or creed uiversity educ#éion in the ats andsciences with an unddying phlosophy
and viewpoint that is Christian” (Trinity Western University Ad, S.B.C. 1969, c. 44,

s. 3(2)).

[5] Its approacho Christian eductonis set out in its misson statemern:

Themission of Tiinity Western Unversity, as an am of the Church,is to
devdop gody Christian leades: positive, go&-oriented unversity
gradudes with thoroughy Christian minds; growing dsciples of Christ



who dorify God through fufilling the Gred Commissbn, sernving God
and peofe in the varous markeplaces of life.

(AR, vd. |, a&p. 119)

[6] Evangdicd Christians bdieve in the audhorty of the Bible, the
commitmert to shating the Christian messagethrough evandesm, andsexud mord
purity which requres sexud abstertion ouside marrnage béveen aman and a
woman. TWU'’s curriculum is developed and taught in a manner consistent with its
religious worldview. The found@&ond bdiefs of evangkcd Christianity are o
reflected in TWU’'s Community Covenant Agreement (Covenant). The Covenar
requres TWU community members to “voluntarily abstain” from a number of
adions, induding harasnen, lying, cheting, dagarsm, andthe wse or p@ssssin
of alcohol on campus. At the heart of this appeal, however, is the Covenant’s
prohibition on “sexua intimacy that violates the sacrednss of marriage béveen a

man and awoman” (A.R., vol. Ill, at p. 403).

[7] All TWU studerts and faclty must sign and alde bythe Covenan as a
condtion of dtendance orraployment. The behawurd expetations set out in the
Covenant apply to conduct both on and off campus. A student’s failure to comply
with the Covenam may result in dsciplinary measures induding suspersion or
pemanen expusion. Studerts are expeted to hdd each ther accoutade for
complying with the Covenar; disciplinary proceses may beinitiated & a result of a

complaint by a TWU student regarding another student’ s behaviour.



[8] While alarge propdion of the studeris who enrd & TWU idenify as
Christian, TWU says tha its studeris may, andin fad do, hdd and exprssdiverse
opinions onmord, ehicd and rdéigiousissues and are encouraged deb&e dfferent

viewpantsinside and otsidethe dassoom.

[9] Brayden Volkenant is a graduate of TWU'’ s undergraduate program, who
idertifies as an evangecd Christian. He depsedtha a thetime he wa apgyingto

attend law school, TWU’ s proposed law school would have been his “top choice”.

[10] The LSBC s the reglator of the legd professon in British Columbia.
The LSBC's structure, object and powers are set ou in its governng statute, the
Legd Professon Ad, S.B.C. 1998, c. 9I(PA). The LSBC has the statutory authornty
to ddaemine whomay be aditted to the British Columbia bar éee LPA, ss 19to

21).

B. TWU’sProposed Law School

[11] Overtwo decads ago, TWU deledthat it wishedto estalish a facilty
of law andto add athree-yeailuris dodor (J.D.) canmon law degree progmto its
degree offerings. In June 2012, TWU submitted its proposal to British Columbia's
Minister of Advanced Edutian for the approvhrequred to be ale to grar law
degrees, pursuant to the Minister’s authority under the Degee Audhorization Ad,

S.B.C. 2002, c. 24s. 4(1).



[12] TWU dso submitted its propcsal to the Federéion of Law Sodeties of
Canada, wicth recéved déegded auhority from each ofthe provndal law societies
in 2010to ersuretha new Canadan canmon law degree progras med estaldished
nationd requremens. In Decenber 2013, the Federdon grared préiminary
approval to TWU'’s proposed law schod progran. The fdlowing day,the Minister
granted approval to TWU'’s proposed law school, authorizing TWU to grant law

degresto its graduges.

C. ThelLSBC'sDecision Not to Approve TWU’ s Proposed Law School

[13] Under the LSBC’s Rules, adopted pursuant to the LPA, enrdimert in the
LSBC's bar admission program requires proof of “academic qualification”. Under
Rule 2-27 (nowRule 2-54 ofthe Law Socety Rues 20159, this requremen is met
with a bachelor of laws or equivalent degree issued by an “approved” common law

facuty of lawin aCanadan unversity.

[14] A common law faculty of law is “approved” for the purposes of Rule 2-
27 if it has been approved by the Federation “unless the Benchers adopt a resolution

dedanngtha it is nat or has ceaedto be arepproved faculty of law”.

[15] Therefore, whenthe Federdéion graned its prdiminary approvh to
TWU’s law school on December 16, 2013, the law school became an “approved’
faculty of law under the LSBC’s Rule 2-27, urlessthe Benches dedaredtha it was

not.



[16] At thar meding of February 28, 2014the LSBC Benches confirmed
tha they wodd vae on whéher to adop the fdlowing resolution & a meding

schedued for Apil 11, 2014

Pursuart to Law Sodety Rule 2-27(4.1),the Benches dedare tha,
natwithstandng the préiminary approvh grarted to Trinity Western
University on December 16, 2013 by the Federation of Law Societies
Canadan Common Law Progran Approvd Committee, the propesed
Schod of Law & Trinity Western University is nat an approved fadty
of law.

(A.R., vd. VII, at p. 1136)

Ahead ofthe schedlied vde, the Benches receved witten submissons and dher
information from TWU, submissons from the professon andthe pullic, and vaious
legd opinions. At the Apil 11, 2014meding, the resolution failed, and TWU’s

propasedlaw schod remained approved und&ule 2-27.

[17] This prompted a cosideralle resporse from members of British
Columbia’'s legal profession. LSBC members requisitioned a Special General
Meding pusuart to wha was thenRule 1-9(2) (nowRule 1-11(2) otthe Law Socety
Rues 2015 to corsider and vte on a reolution tha would dred the Benches to
declare that TWU’s law school not be an approved faculty of law under Rule 2-27.
The members were prowded wth, and encouragetb review, the material tha had
been prowdedto the Benches beforether April 11, 2014meding, andto review the

webcat or transcript of that meding.



[18] The Speaa Generd Meding wa hdd onJune 10, 2014By a vde of
3210 members for and 968members aganst, the members voted to adop the

propcsed resolution nd approvng thelaw schod.

[19] At ameding heéd onSeptember 26, 2014the Benches corsideredther
resporse, deb#ing anongthree #erndive mears of proceethg. The frstwasto hdd
a referendm of members onthe question of wheherthe Benches shoud be requed
to implement the resolution. The second wa for the Benches to immedately
implement the resolution by declaring that TWU’s proposed law school was not
approved. Thehird was for the Benches to pcstpone cosiderdion oftheissue uriil
the rdease of atrial dedsion in any one othe three parkel litigation proceenhgs
relating to recognition of TWU’s law school then taking place in British Columbia,

Ontario and Nové&scatia.

[20] The Benches chese the first option, vding to hdd a referendm on the
issue of TWU'’s law school approval. The Benchers agreed to be bound by the results
only if onethird of members voted in the referendon and two-thirds of the vdes

werein favour ofimplemertingthe June 10, 2014 selution.

[21] The referendomn of dl members was conduded by mail-in bdlot in
October 20145951 members votedto implemert the resolution through a ddaraion
that TWU's proposed law school was not an approved faculty of law, while 2088

members voted aganstthe resolution.



[22] On Odober 31, 2014the Benches pasd a reolution detaring tha
TWU'’s law school was not an approved faculty of law. The resolution was passed
with 25 vdesin favour, one agast, and four abtertions. On Decenber 11, 2014the
Minister withdrew his approval of TWU’s proposed law school under the Degee

Authorization Ad.

[1l.  Prior Dedsions

A. Judcial Revew — 2015 BCSC 2326 392 DL.R. (4h) 722 (Hnkson C.J.)

[23] TWU and Mr. Volkenan appgied to the Suprame Court of British
Columbia for judicial review of the LSBC's decison, arguing that it failed to

approprately takeinto accounthdr freedam of rdigion unders. 2(a).

[24] The court concluded that while refusing TWU’ s proposed faculty of law
based onits admissions policy was within the LSBC’ s statutory mandate, by putting
theissueto a referendaon, the Benches hadimpropety fetteredther discretion. The
coutt further contudedtha the Benches were oltigated to corsider and bkance
TWU’s and Mr. Volkenant’s s. 2(a) Charter rights with the equéty rights of currert
and prapedive LSBC members, paticuady the LGBTQ canmunity. Since the
LSBC had proceeded by referemduthis bdandng had nbtaken pace. The cour
guashed the LSBC's decision and restored the results of the Apil 11, 2014 vte

whereby TWU'’s proposed law school remained “approved” under Rule 2-27.



B. Court of Apped — 2016 BECCA 423 405 DL.R. (4h) 16 (BaumarC.J. and
Newbury, Grobeaman, Wil cock and Felon JJ.A.)

[25] The Court of Appea for British Columbia dsmissd the appela The
court was of the vew tha the Benches hadimpropety fetteredther discretion by
binding themsalves to the referendon results. As the Benches were awareghd the
Charter was implicaed bythe decsion, they were reguedto bdance any piernial

infringament of Charter rights with the réevart statutory ojedives.

[26] In any cae, the Court of Apped dso condudedtha the decsion nd to
approve TWU's law school did not represent a proportionate balance between the
LSBC's statutory objectives and the relevant Charter pratedions. Applying Doré v.
Barreau du Québe2012SCC12, [2012] 1S.C.R. 395, andLoyda High Schobv.
Quebec (#orney Gengal), 2015SCC12, [2015] 1S.C.R. 613,the cout foundthat
the impad on TWU'’s religious freedom was severe, while any practical effect on
access to the legd professon for LGBTQ pewsons was insignificart. The Court of
Appeal therefore concluded that the LSBC's decision not to approve TWU’s law

schod was unreaonabe.

IV. Analysis

A. Qusstions on Appeé



[27] At the ouset, it is importart to idertify what the LSBC adudly decded
when denying approval to TWU’s proposed law school. The LSBC did not deny
graduates from TWU’s proposed law school admission to the LSBC; rather, the

LSBCdenied TWU'’s proposed law school with a mandatory covenant.

[28] In reMewing this dedsion, we must corsider the fdlowing issues:
whether the LSBC was entitled under its enabling statute to consider TWU'’s
admissons pdicies andto hdd a referendon of its members in decding wheher to
approve its proposed law school; whether the LSBC's decision limited a Charter
protedion; andif so, wheher that deasion reteded a propdronae bdance ofthe

Charter protedion andthe statutory ojedives.

B. The Scopefathe LSBC' s Satutory Mandate

[29] This appeal requires us to address the scope of the LSBC's statutory
mandate. At issue in this caseisthe LSBC’ s decision not to approve TWU'’ s proposed
law schod as a roue of enry to the legd professon in British Columbia — a
decision that falls within the core of the LSBC's role as the gatekeeper to the
professon. A quetion tha arses is wheher the LSBC was ertitled to corsider
factors apat from the acadmic qudificaions and caonpetence of individud

graduaes in making this decision to deny approva to TWU'’s proposed law school.

[30] TWU argues that the LSBC is only entitled to consider a law school’s

acadenic program, raherthanits admissons pdicies, in de¢ding wheherto approve



it. It submitstha Rule 2-27,the LSBC Rule under with the decsion nd to approve
TWU'’s law school was made, was passed pursuant the Benchers' statutory authority
to make rules to “establish requirements, including academic requirements, and
procedures’ for enrolment of articled students and for adhisson to the barset out in
ss 20(1)(a) and 21(1)(b) ahe LPA. However,ss 20(1)(a) and 21(1)(b) dhe LPA
both explicitly allow the Benchers to “establish requirements, induding acadmic
requirements’. TWU’s argument also ignores the Benchers' authority, under s. 11(1)
of the LPA, to “make rules for the governing of the society, lawyers, law firms,
articled studerts and appcarts, and forthe carryng ou of [the LPA]”. This authority
is explicitly “not limited by any specific power or requremen to make rues givento

the benchers’ elsewherein the LPA (seeLPA, s. 11(2)).

[31] In our view, the LPA reqgures the Benches to corsider the overarcing
objedive of prdeding the pullic interest in ddgemining the reqiremens for

admissonto the professon,induding wheherto approve a pécularlaw schod.

[32] The legd professon in British Columbia, & in aher Canadan
jurisdictions, has been grared the pivilege of sdf-reguation. In exchangethe
profession must exerdse this privilegein the pullic interest (Law Socgety of New
Brunswick v. Ryai 2003SCC20, [2003] 1S.C.R. 247,at para. 36quaing D. A. A.
Stager and H. W. Ahurs in Lawyers in Canada (1990), & p. 31). Thestatutory

objed of the LSBC is, broady, to uphdd and prted the pullic interest in the



administration of justice. Tha oljed is set out in s. 3 of the LPA, which read as

follows:

3 It is the oped and diy of the sodety to uphdd and prted the pullic
interestin the adninistration ofjustice by

(a) preserving and prteding the tights and freedms of dl persons,

(b) ersuring the independencentegiity, honour and aopeence of
lawyers,

(c) estadishing standard and progrens for the eduction, professiond
resporsibility and conpetence oflawyeis and of appcarts for cdl
and adnisson,

(d) reguatingthe pratice oflaw, and

(e) suppoting and asistng lawyess, atticled studeris andlawyers of

other jurisdictions who are penitted to pradise law in British
Columbiain fulfillingthar dutiesin the pratice oflaw.

[33] The LSBC’s overarching statutory object in s. 3 of the LPA — to uphadd
and preded the pullic interest in the administration of justice — is stated in the
broadst possble terms While the prowsions of s. 3 set out mears by whch this
overarchng ohedive is to be ackeved,those mears are franed expanively and
include “regulating the practice of law” and “preserving and protecting the rights and
freedoms of al persons’. Section 3 of the LPA, read a a whde, manfests the
legidature's intention to “leave the governance of the legal profession to lawyers’
(seePealmanv. Maritoba Law Soc¢ety Judcial Comnitteg [1991] 2S.C.R. 869, &

p. 888).



[34] As the govering body of aself-regulating profession, the LSBC's
detemindion of the mannerin which its broad pubc interest mandae will best be
furtheredis ertitledto deference. The piib interestis a broad concepmnd wha it

requres will depend orthe paticular coriext.

[35] This Court most recenly corsidered the self-reguation of the legd
professonin Green v.Law Socety of Manitoba 2017SCC 20, [2017] 1S.C.R. 360.
There, Wagner J. repeatedly noted the deference owed to law societies’ interpretation
of “public interest”: that they have “broad dscretion to regdate the legd professon
on the basis of a number of policy considerations related to the public interest” (para
22); that they must be afforded “ considerable latitude in making rules based on [their]
interpretation of the ‘public interest’ in the context of [their] enabling statute” (para.
24); and that they have “particular expertise when it comes to deciding on the policies

and procedures that govern the practice of their professions’ (para. 25).

[36] Greenaffirmed along hstory of deferencdo law sodeties whenthey
self-reguate in the pultic interest For many yeas, this Court has recogmzedthat law
sodeties self-reguate in the pulic interest (Canada (Atorney Geneal) v. Law
Sogety dof British Columhba, [1982] 2S.C.R. 307 Canada (A.G)), & pp. 335-36
Andews v. Law Socgety o British Columba, [1989] 1S.C.R. 143, & pp. 187-88
Pealman at p. 887 Ryan a para. 36). A lacobucc J. exdainedin Pealman the
regdation of professond pradice through asystem of licersing is direded toward

the prdedion of vuneralbe interests— those of diernts andthird paties.



[37] To tha end, where degslature ha ddegded apeds of professiond
reguation to the professiond bodyitself, tha body ha primary resporsibility for the
devdopmert of structures, processes, and pdicies for reguation. Ths ddegdion
recognizes the body’ s particular expertise and sensitivity to the conditions of practice.
This ddegdion dso maintains the independence dhe bar a hdimark of a free and
democrdic sodety (Canada (A.G.) & pp. 335-36). Therefore, where sdatute
manifests a legslative intert to leavethe governance othe legd professon to
lawyers, “unless judicial intervention is clearly warranted, this expression of the
legislative will ought to be respected” (Pealman & p. 888). A lacobucc J. later
expainedin Ryan we give deference to law society decisions to “giv|e] effect to the
legidature’ s intention to protect the public interest by allowing the legal profession to

be self-regulating” (para. 40).

[38] In sum, wherelegslatures ddegde reguiation ofthelegd professbnto a
law society, the law society’s interpretation of the public interest is owed deference.
This deference properly reflects legidative intent, acknowledges the law society’s
institutiond expetise, follows from the breadth of the “public interest”, and promotes

theindependence dhe bar.

[39] The LSBC in this case interprded its duty to uphdd and preed the
public interest in the administration of justice as precluding the approval of TWU’s
propased law schod becase the requrement tha studens sign the Covenan as a

condtion of adnission effedively impasesinequtalle barrers on ertry to the schod.



The LSBC was ertitled to be concernedha inequtade barrers on ertry to law
schods woud effedively impose inequtalde barrers on ertry to the profession and
risk decreaing dversity within the bar. UWtimately, the LSBC deemined that the
approval of TWU’s proposed law school with a mandatory covenant would
negdively impad equtade accesto and dversity within the legd profession and
would ham LGBTQ individuds, and wold therefore undenine the pullic interest

in the adninistration ofjustice.

[40] In our vMew, it was reasonable forthe LSBC to condudetha promoting
equdity by ersuring equéaaccesto thelegd profession, suppoting dversity within
the bar, and prevéing ham to LGBTQ law studerts were vdid mears by whichthe
LSBC coud pumsue its overarclng statutory duty: uphdding andmaintaining the
pubic interestin the adninistration ofjustice, whch necssrily indudes uphdding a
paositive puldic percegion of thelegd profession. We arnve & this condusion forthe

following reaons.

[41] Limiting acces to membership in the legd professon onthe bais of
persond charateristics, unrdated to merit, is inherenly inimicd to the integity of
the legd profession. Ths is espedally so in light of the sodetal trust placedin the
legd professon andthe expicit statutory dredion tha the LSBC shoud be
concerned with “preserving and protecting the rights and freedoms of all persons’ as
amears to uphadingthe pullic interestin the adninistration ofjustice LPA s. 3(a)).

Indeed,the LSBC, as a pultic ador, has an overarcimg interest in praeding the



values of equdity and human ightsin carryng ou its fundions. As Abdla J. wrote
in Loyda, at para. 47, “shared values — equdity, human iights and denocracy— are
values the state always has a legitimate interest in promoting and protecting”.
Constitutiond and Charter vaues have been recogred @& an importart tod in
judicial dedgsion making sinceR. v. Oaks, [1986] 1S.C.R. 103 (p. 136), affmedin
subsequen jurisprudence gee e.gRderencere Seceson d Quebe¢[1998] 2S.C.R.
217, 4 para. 64-66 Rderencere Sente Rdéorm, 2014SCC32, [2014] 1S.C.R. 704,
at para. 25 R. v. Nationd Post, 2010 SCC 16, [2010] 1S.C.R. 477). Far fram
cortroversial, these vdues are accefed prndples of corstitutiond interpreation. In
the administrative context, this Court has recognized that “any exercise of statutory
discretion must comply with the Charter and its values’ (R. v.Conway, 2010SCC22,
[2010] 1S.C.R. 765,a para. 41See 40 G.Régmbdd, Canadan Adninistrative Law
(2nd ed. 2015),tgpp. 94-100). Theres no reaon whyCharter vadues shoud beseen

aslesssignificart in the conext of administrative degsion-making.

[42] Eliminaing inequtade barrers to legd educdéion, and thereby, to
membership in the legd professon, dso pramotes the canpetence ofthe bar and
improves the quéity of legd services avalabe to the pultic. The LSBCis statutorily
mandded to ersure the canpetence of lawyess as a mears of uphdding and
proteding the pulhic interestin the adninistration ofjustice LPA, s. 3(b)). The ISBC
IS nat limited to enforeng minimum standard of campetence forthe individud
lawyess it licerses; it is dso enitledto corsider howto pranote the canpetence of

the bar aa whde.



[43] As wdl, the LSBC was ertitled to interpre the pullic interest in the
administration of justice @& bang futhered by prooting dversity in the legd
professon — or, more accurtely, by avoding the imposition of addiond
impedmensto dversity in the professonin the fom of inequtalde barrersto ertry.
A bar tha refleds the dversity of the pulbic it serves undemaldy promotes the
administration of justice and the public’'s confidence in the same. A diverse bar is
more resporsive to the need of the pullic it serves. A diverse baris a more

competert bar GeelLPA, s. 3(b)).

[44] The LSBC’s statutory objective of “protect[ing] the public interest in the
administration of justice by . . . preerving and preeding the iights and freedms of
all persons’ entitles the LSBC to consider harms to some communities in making a
dedsion it is otherwise ernitled to make,induding a deision wheherto approve a
new law schod for the purpaees of lawyerlicersing. Inthe coniext of its dedsion
whether to approve TWU'’s proposed law school, the LPA's direction that the LSBC
shoud be concerned ith the ights and freedms of dl peisonsin our view pemitted
the LSBC to corsider pdertial ham to the LGBTQ canmunity as a fador in its

dedsionmaking.

[45] That the LSBC considered TWU'’'s admissions policies in deciding
whetherto approvats propced law schod does nat amourt to the LSBC reguating
law schods or confising its mandae forthat of a human iights tribund. As exdained

above the LSBC considered TWU'’ s admissions policies in the context of its decision



whether to approvethe propsed law schod for the purpaes of lawyerlicersing in
British Columbia, in exerdsing its auhority as the gaekeepeto thelegd profession
in that province. The ISBC did na purpot to make any ther detsion govering

TWU'’ s proposed law school or how it should operate.

[46] Respedfully, we dsagree vith the suggestion tha in making a deision
abou wheherto approve daw schod for the purpaes of lawyerlicersing in British
Columbia, the LSBC was purpoting to exercse a freestandng powerto seek ot
condud¢ which it finds oljedionalde. Nor dd the LSBC usurp the rde of a hunan
rights tribund in corsideling theinequtalde barrers to ertry pased bythe Covenan
in making its dedsion: the LSBC did na purpot to dedarethat TWU was in breach
of any human ights legslation or issue a renedy for anysuch breach. té
corsiderdion of equlity vauesis corsisient with law sodeties historicdly ading “to
remove olstades . . . such a rdigious affiliation, race and gendesp as to provide
prevously exduded group the oppotunity to oltain alegd educéion andthus
become members of the legal profession” (Trinity Western University v.Law Sodety
of Uppea Canadag 2015 ONSC 4250, 126 (R. (3d) 1, & para. 96). In any &a, it
shoud be beyond idpute tha administrative bodes otherthan human iights tribunds
may corsider fundanental shared véues, such & equdity, whenmaking decsions
within thar sphere of athority — andmay look to instrumerts such a the Chatter or
human iights legslation & sources of these vdues, even when nodiredly appying

these instrumerts (see e.g.Trinity Western University v. Bitish Columbka College &



Teaches, 2001SCC 31, [2001] 1S.C.R. 772 TWU 2002, & paras. 12-14 and 26-

28). Thisis wha the LSBC, qute propely, did.

[47] Thus, there can be no qaon that the LSBC was ertitledto corsider an
inequtabde adnissions pdicy in ddemining wheher to approvethe propsed law
schod. Its mandde is broad. In pranoting the pultic interestin the adninistration of
justice and, rtedy, pulic conidencein the legd professon, the LSBC was
entitled to corsider an adhissons pdicy tha imposes inequtade and hanful
bariersto ertry. Approving or fadlit atinginequtalle barrers to the professon coud
undermine public confidence in the LSBC's ability to self-reguate in the pulbic

interest.

C. The Réerendum Pocedue Adoped bythe LSBC

[48] TWU argues that the LSBC's decision not to approve TWU's proposed
law schod shoud beset aside becase the LSBC Benches impropety fetteredther

discretion by hading a referendm of members ontheissue. We rged this argunert.

[49] The Benches conduded that they were athorized underthe LPA to
proceed athey dd. Sedion 13 ofthe LPA provides tha the LSBC membes can ¢ed
to bind the Benches to implemert the results of a referendn of membersin cetain
circumsiance. This prowusion indicaes the legidature's intent that the LSBC's
dedsions be guded by the views of its full memberhip, & least in some

circumstances. However,s. 13 dos na limit the dércumstnce in which the



Benches can d¢ed to be boundo implemert the results of a referendon of members.
The Benches were therefore nb preduded fran hdding a referendm merdy

becawse dl of the arcumstances describedin s. 13 were nbpresert.

[50] The Court of Apped hdd tha the Benches violated thar statutory dities
by hdding a referedum on the approva of TWU’s proposed law school because the
issue implicaedthe Charter. Tha a degsion may implicae the Charter does nat, by
itself, render the referendon procedure therwise avalabde under the LPA
inapproprate. The legd profession in British Columbia is self-goverring; the
majority of Benches are éeded bythe LSBC membership andmake detsions on
behdf of the LSBC as a whde. It is corsisernt with this statutory scheme that the
Benches may detdetha cettain dedsions theytake would beneit from the gudance
or suppot of the membership & a whde. Ths is no lessthe cae where a desion
impli cates the Charter and raises questions as to the best means to pursue the LSBC's
statutory oljedives. The LSBC Benches were etitledto proceed sthey dd in this

case.

D. ReaonadenessRevew inthe Alsence ® Formd Reaons

[51] As prevously nated, the LSBC gave no foma reasons. The British
Columbia Court of Appea hdd tha whereCharter protedions areimplicaedin an
administrative degsion, the decsion-maker is requred to bdance the pdertial
Charter limitation aganst the statutory oljedives (para. 80). The coufoundthd, in

voting to affirm the results of the binding referendm, the Benches failed to follow



the “procedure to be adofed by atribund in bdanang statutory oljedives aganst
Charter values’, and did not “engage in any exploration of how the Charter values at
issue in this case coud best be praeded in view of the obedives of the Legd

Professon Ad” (paras. 84-85).

[52] We dsagree. fis truetha reasonablenessreview is concernedaoth with
“the reasonableness of the substantive outcome of the decision, and with the process
of articulating that outcome” (Canada (Atorney Gengal) v. Igoo Mkski Inc., 2016
SCC 38, [2016] 2 S.C.R. 80, at para. 18). To be reasonable, a decision must “fal[l]

within arange of possible, acceptable outcomes’ (Dunsmur v. New Brunswick, 2008
SCC9, [2008] 1S.C.R. 190, & para. 47)and exhibit “justification, transparency and

intelli gibilit y within the decsion-making process’ (Dunsmur, a para. 47).

[53] However, no al administrative dedsion making requres the same
procedure. Reasonableness “takes its colour from the context” (Catalyst Pape Corp.
v. North Cowichan (Ostrict), 2012SCC 2, [2012] 1S.C.R. 5, d para. 18) andhe
requirements of process will “vary with the context and nature of the decision-making
process at issue’ (Catalyst, a para. 29). InCatalyst, which involved the revew of a
by-law pasd by amunicipdity, the Court hdd tha there wa no duy to gve formal
reasons in a comext wherethe decsion wa made by &eded repreentatives pursuart

to a denocrdic process

[54] The decsion in this case was madein similar drcumstance. The vat

majority of LSBC Benches serve & eeded repreenatives andthey reachedhar



decision to refuse to approve TWU'’s proposed law school by a mgority vote. Asthis

Court natedin Green & para. 23

. . many of the bencher of the Law Sodety are éeded by and
accoutalde to members of the legd professon. . . . Thg, McLacHin
C.J’scomments in Catalyst Pape in the cotext of municipd bylaws are
apt here as well: . . . “reasonableness means courts must respect the
resporsibility of deded repreenatives to serve the peofe who ¢eded
them and to whom they are ultimately accountable” (para. 19).

[55] Giventhis context, the LSBC was nat requred to gve reaons formally
explaining why the decision to refuse to approve TWU’s proposed law school
amounted to a propationde bdandng of freedm of rdigion with the statutory
objedives of the LPA It is clear fran the speechs tha the LSBC Benches made
during the Apil 11, 2014 andeptember 26, 2014nedings tha they were Ave to

the qustion of the bdanceto be struck beween freedm of rdigion andther

statutory duies.

[56] As the Benches were &ive to the issues, we must then &sess the

reasonableness of their decision. Reasonableness review requires “a respectful

attertion to the reaons offered or winch codd be offeredn support of a decision”
(Dunsmur, a para. 48 (mphasis added) see dso Newfoundand andLabradar
Nurses Union v. Newfoundland and Labrador (Treasury Board), 2011 SCC 62,
[2011] 3S.C.R. 708, & para. 11)Reviewing courts “may, if they find it necesary,
look to the record for the purpose of assessing the reasonableness of the outcome”

(Agraira v. Canada (Pubc Sdety and Emegency Pepaedness, 2013 SCC 36,



[2013] 2S.C.R. 559, & para. 52, quibng Newfoundand Nurses, a para. 15). A we

will exdain, theBenches caneto a decsiontha refleds a propotionae bdanang.

E. Review of the LSBC's Decision Under the Doré/Loyola Framework

[57] Hawving contudedthat the LSBC had athority to corsider fadors ouside
of the canpeence ofindividud law graduates of TWU’s proposed law school, the
guestion now becomes whether the LSBC's decision to deny approva to TWU's
propased law schod was reassonable. Discretionary adninistrative dedsions tha
engagehe Charter are revewed baed onthe adninistrative law franework set out
by this Court in Doré andLoyda. Delegated authority must be exercised “in light of
constitutional guarantees and the values they reflect” (Doré, & para. 35). InLoyda,
this Court exdainedtha underthe Doré framework, Charter values are “those values
that underpin each right and give it meaning” and which “help determine the extent of
any gven infringemert in the paticular adninistrative coriext and, corr&tively,
when limitations on tha right are propaionde in light of the apficalde statutory
objectives’ (para. 36, citing Alberta v. Hutterian Brethren d Wilson Colony, 2009
SCC37, [2009] 2S.C.R. 567,at para. 88). Th®oré/Loyda frameworkis concerned
with ersuring tha Charter protedions are uphhl to the fulest exent possble gven
the statutory oljedives within a paticular adninistrative coriext. In this way,

Charter rights are ndessrobustly praeded under an adinistrative law franework.

[58] Under the preceddnestaldished bythis Court in Doré and Loyda, the

prdiminary qustion is wheher the adninistrative degsion engagethe Charter by



limiti ng Charter protedions — bath rights and véues (Loyda, at para. 39). Ifso, the
guestion becomes “whether, in assessing the impad of the rdevart Charter praedion
and gven the naure of the decsion andthe statutory and fatud cortexts, the
dedsion refeds a propotionae bdandng of the Charter protections at play” (Doré,
at para. 57 Loyda, a para. 39). The d&nt of theimpad on the Charter protedion

must be propationaein light of the statutory oljedives.

[59] Doré and Loyda are linding precedets of this Court. Our reaons
expain why and howthe Doré/Loyda framework apgies here. Since Charter
protedions are implicaed, the revewing cout must be satisfied tha the decsion
refleds a propotionge bdance baveenthe Charter pratedions a play andthe

relevart statutory mandde. Thsis the andysiswe adop.

Q) WheherFreedan of Religion Is Engaged

[60] In this case, the first issue is whether, in appying its statutory pubic
interest mandde — induding the gods of equd accessto and dversity within the
legd professbon — to the approval of TWU’'s proposed law school, the LSBC

engagedhe rdigious freedan of the TWU canmunity.

[61] TWU is a pivate rdigious institution creded to suppot the cdledive
religious pradices of its members. For the reaons set out bdow, we ind tha the

religious freedom of members of the TWU community is limited by the LSBC's



dedsion. It is unnecssary to ddemine wheher TWU, & an institution, pssesses

rights unders. 2(@) of the Charter.

[62] This Court has adofged a broad and purpiwe approacho interprding
freedam of rdigion underthe Charter. This encompasses “the right to ertertain such
religious bdiefs as a peson choaes, the iight to dedare rdi gious bdiefs openy and
withou fear of hndrance or repsa, andthe ight to manifest reigious bdief by
worship and practice or by teaching and dissemination” (R. v. Bg M Drug Mat Ltd.,

[1985] 1S.C.R. 295, & p. 336).

[63] Sedion 2@) of the Charter is limited whenthe daman demonstrates
two things: first, tha he orshe sincerdy bdieves in a pratice or béef tha has a
nexws with rdigion; and second,tha the impugnedstate condut interferes, in a
mannertha is more than trivial or insubstartial, with his or her abity to ad in
accordance ith tha pradice or béef (Syndcat Northcrest v. Anselem 2004SCC
47, [2004] 2S.C.R. 551, & para. 65 KtunaxaNation v. Bitish Columha (Forests
Lands andNatural Resource Opeations), 2017SCC54, [2017] 2S.C.R. 386, & para.

68). If, based onthis test, s. 2(@) is nat engagedthereis nathing to bdance.

[64] Although this Court’s interpretation of freedom of religion reteds the
notion of pesond chdce andindividud auonamy and freedm, rdigion is abou
both rdigious bdiefs and rdéigious rdationships (Anselem a para. 40 Loyda, a
para. 59, quibng Justice LeBel in Hutterian Brethren, & para. 182). The ptedion of

individud religious rights unders. 2(@) must therefore accounfor the sodaly



embedded nature of religious belief, as well as the “deep linkages between this belief
and its manifestation through communal institutions and traditions’ (Loyda, & para.
60). In other words, religious freedom is individual, but aso “profoundly
communitarian” (Hutterian Brethren a para. 89). The ality of rdigious adherets
to cane togeher and cre@ cohsive canmunities of bdief and pratice is an

important asped of rdigious freedan unders. 2(a).

[65] On the sinceinty of the bdief, the respondens have aticulated the
religious interest at stake in various ways. In their factum, they contend that “[t]he
sincere bkefs of evangéca Christiansindude ‘the belief in the importance of being
in aninstitution with ahers who athersharetha bdief or are prepare honourit in
their conduct’” (para. 96, quoting Trinity Western Univesity v. Nova Sctia
Barristers Society, 2015 N6SC 25, 381 D.LR. (4th) 296, & para. 235). Eewhere
they argue that evangelicals believe “they should carry their beliefs into educational
communities’ and in the value of educating the whole person with a Christian ethos

(para. 113).

[66] The affdavt evidence fron TWU studeris focusses primarily on the
spiritud growth tha is engendered bystudying law in a rdigious learnng

envronmert.

[67] There is no doulb evangécd Christiars bdieve tha studying in a

religious environmert can hép them grow spiritudly. Evangéicd Christiars carry



thar reigious bdiefs and védues beyondthar private lives and into ther work,

educdion, and pbti cs.

[68] TWU seels to foster this spiritud growth. It was founded on regious
principles and wa intended to be a rkgious community, prmarly serving
Christiars. Indeed,the unversity teachs from a Christian pespedive and ans to
develop “godly Christian leaders’ (R.R., vol. |, a p. 119). TWU'’s purpose statement
further provides that TWU seeks to promote “total student development through . . .

deepened commitment to Jesus Christ and a Christian way of life” (p. 120).

[69] Severa dumni of TWU emphasizedthe spiritud beneits of recaving an
educdion fram a Christian pegpedive in an enwonmen infused with evangkcd
Christian vdues. Accordng to Mr. Volkenart, completing his undergradui studies
a TWU gave him “an appreciation for the importance of integrating [his] Christian
faith into all areas of [hig] life” (R.R., vol. |, a p. 68). For another alumna, Ms. Jody
Winter, dtendng TWU was abou more than oltaining a unversity educaéon; it was

atime of spiritud formation.

[70] Becawse s. 2(a) praeds bdiefs which aresincerdy hdd bythe damart,
the court must “ensure that a presently asserted religious belief is in good faith,
neither fictitious nor capricious, and that it is not an artifice” (Anselem & para. 52
see @so Multani v. Commission scolaire Margueite-Bougeoys, 2006SCC6, [2006]
1 SC.R. 256, & para. 35).tlis clear fran the recordtha evangécd members of

TWU’s community sincerely believe that studying in a community defined by



religious bdiefs in which members follow paticular rdigious rules of condut
cortributes to thar spiritud devdopmert. In our vew, this is the rdigious bdief or

pradiceimplicated by the LSBC’ s decision.

[71] This bdief is, in turn, suppoted throughthe unversa adopgion of the
Covenant. The Covenant “reflects both historic patterns of evangelical practice and
widdy acceped cortemporary evandecd thedogcd convctions’ (R.R., vol. IV, a
p. 89). A core value at TWU is “obeying the authority of Scripture” (R.R., val. I, a
121), andthe Covenan promotes this compliance. Spedficdly, it requres TWU
community members to “encourage and support other members of the community in
their pursuit of these values and ideas’ (A.R., vol. Ill, a p. 402). Thus, the
manddory Covenan hdps crede an enwonmert in which TWU studers can grow

spiritudly. Accordngto the Covenatt:

The Unversity is an interrdated acadeic canmunity roaed in the
evangécd Protestart tradtion; it is made up ofChristian adninistrators,
facdty and staff who, dong with studerts choasing to study & TWU,
covenam togeher to form a canmunity that strives to live accorthg to
biblicd preceps, believing that this will optimize the University's
capady to fulfil its misson and acieve its aspirations. [Emphasis
added.]

(A.R., vd. lll, at p. 401)

[72] Members of the TWU canmunity have nted tha the mandaory
Covenant “makes it easier” for them to adhereto thar faith, andit credes an

environmernt wherether mord discipline is nat corstartly tested. The rkationship



betweenthe Covenam andthe rdigious envronment a TWU is sucdnctly set out by

Ms. Winter:

| am graeful that studeris a& TWU were akedto refran from behavour
tha was aganst my rdigious bdiefs. It was easier for me to remain
committed to my religious values living in a community like TWU'’s,
where giddines were piiin placein resped to studert behavour.

(R.R., vd. |, & pp. 59-60)

[73] To summairize, it is clear fran this evMdencetha evangécd Christians
believe tha studying in an enwonmert defined by régious bdiefs in which
members follow paticular rdigious rules of condut enhancethe spirituad growth of
members of tha community. And the Covenan suppots the pratice of studyingin

an envronmert infused with evangécd bdiefs.

[74] The next question is whether the LSBC’ s decision not to approve TWU's
law schod limits the ability of TWU’s community membersto ad in accordance ith
these bdiefs and pratices in a mannertha is more than trivia or insubstartia
(Amselem a para. 74Ktunaxa a para. 68)Was this decision “capable of interfering
with religious belief or practice” (R. v. Edvards Bools and At Ltd., [1986] 2S.C.R.
713, & p. 759 Hutterian Brethren, a para. 34)? Tis is an ohedive andysis tha
looks a theimpad onthe daimarts, raherthantheimpad of theimplicaed pratices
or bdiefs on ahers (SL. v. Commssion scoaire des Chénes, 2012SCC7, [2012] 1

S.C.R. 235, & paras. 23-24 Ktunaxa a para. 70).



[75] By interpraing the pullic interestin a waytha predudes the approviof
TWU’s law school governed by the mandatory Covenant, the LSBC has interfered
with TWU'’s ability to maintain an approvedaw schod as a rdigious conmunity
defined by its own religious practices. The effect is alimitation on the right of TWU's
community members to enhanceher spiritud devéopment throughstudying lawin
an enwronmert defined byther rdigious bdiefs in which members follow cetain
religious rules of condut. Accordngdly, thar religious rights were engaged bthe

dedsion.

(2) Ovelappng Chatter Protedions

[76] Three dher Charter protedions are paertialy implicaed in this cese,

namely free expresion (s. 2(b)); free adation (s. 2(d)); and equity (s. 15).

[77] The fadud matrix underpnning a Charter clam in resped of any of
these prdedions is largdy indistingushale. Further, the paties themselves have
amost exdusively framed the dspute & certring on rdigious freedam. In our vew,
the rdigious freedaon cdam is sufficiert to accouh for the expresie, sdationd,

and equality rights of TWU’ s community membersin the analysis.

[78] Put differertly, whetherthe Charter protedions of praspedive studerts of
TWU'’ s proposed law school are articulated in terms of their freedom to engage in the
religious pradice ofstudying law in alearnng envronmert that is infused with the

community’s religious beliefs, their freedom to expressand a&date in a canmunity



infused with those bdiefs, or their protedion from discrimingion baed onthe
enuneraded ground of region, such limitations were, & we expan nex,

proportionatel y balanced against the LSBC' s critical public interest mandae.

(3) Propottionae Balandng

[79] In Doré andLoyda, this Court hdd tha where an aahinistrative degsion
engage a Charter protection, the reviewing court should apply “a robust
proportionality analysis consistent with administrative law principles’ instead of “a
literal s. 1 approach” (Loyda, a para. 3). Underthe Doré framework, the
administrative decsion will be reaonable if it refleds a propotionae bdandang of
the Charter pratedion with the statutory mandde (see Doré, & para. 7 Loyda, &
para. 32). Doré's approach recognizes that an administrative decision-maker,
exergsing a dscretionary power underif or her hone statute, typicdly brings
expetise to the baanang of aCharter pratedion with the statutory oljedives a
stake (oyda, a para. 42 Doré, a para. 54).Consequetly, the degsion-makeris
generdly in the bet position to weagh the Charter pratedions with hs or her
statutory mandde in light of the spedfic fads of the cae ([Doré, a& para. 54). tl
follows that deferencas warraried when a raewing cout is deemining wheher
the degsion refeds a propotionae bdance.Doré recognizes tha theremay bemore
than one otcome tha strikes a propotionae bdance baveen Charter praedions
andstatutory oljedives (Loyda, at para. 41). As long as the decision “fals within a

range of possible, acceptable outcomes”, it will be reasonable (Doré, & para. 56). A



this Court natedin Doré, “thereis . . . concefud hamony baween a resonableness
review and theOakesframework, since both contemplate giving a ‘margin of
appreciation’, or deference, to administrative and legidative bodies in

bdanang Charter values against broader objectives’ (para. 57).

[80] The franework set out in Doré and affrmedin Loyda is nat a weak or
watered-down vesion of propotiondity — rather, it is a robwst one. As this Court

expainedin Loyda, & para. 38

TheCharter enuneraes a series of guaratees that can oty belimited
if the govermen can justify those limitations as propotionae. As a
result, in orderto ersure tha dedsions accord with the fundanerta
values of the Charter in cortexts where Charter rights are engaged,
ressonableness requres propotiondity: Doré, a para. 57. A Aharon
Barak naed,”Reasonableness in [a strong] sense strikes a proper balance
among the rdevart corsiderdions, andit does nat differ substartively
from proportionality”. [Emphasisaddedtext in brackésin origind.]

For a detsion to be propaionde, it is nat enough forthe decsionimakerto simply
bdancethe statutory oljedives with the Charter pratedion in making its dedsion.
Rather, the rewvewing cout must be satisfied tha the decsion propationaely
bdances these factors, that is, that it “gives effect, as fully as possible to the Charter
protections at stake given the particular statutory mandate” (Loyda, & para. 39)Put
anaher way the Charter protection must be “affected as little as reasonably possible’
in light of the apficale statutory ojedives (Loyda, at para. 40). When a dismn

engage the Charter, reaonableness and propadiondity becane synonymous.



Simply pu, a decsion tha has a dspropotionae impad on Charter rights is nat

reasonable.

[81] The rewvewing cout must corsider wheher there were ther resonabe
paosshiliti es that woud gve effed to Charter protedions more fuly in light of the
objedives. This does nat meantha the adninistrative decsion-maker must chocse
the opion tha limits the Charter pratedion least The qustion for the revewing
coutt is dways wheher the decsion fdls within a range of resanable oucomes
(Doré, a para. 57 Loyda, & para. 41, iting RJR-MacDonhll Inc. v. Canada
(Attorney Gengal), [1995] 3S.C.R. 199, & para. 160). Howevelf there wa an
option or avenueeasonally opento the decsion-makertha woud reduceheimpad
on the prdeded inght while still pemitting im or herto sufficiertly further the
relevan statutory oljedives, the decsion wodd na fall within a range of resanalle

outcomes. Thisis a Hghly cortextud inquiry.

[82] The revewing cout must aso corsider howsubstartia thelimitation on
the Charter protedion was comparedto the benéfs to the futherance othe statutory
objedives in this cortext (Loyda, a para. 68 Doré, a para. 56). TheDoré
framework therefore finds “anaytical harmony with the final stages of the Oakes
framework sedto asessthe regonablenessof alimit on aCharter right unders. 1:
minimal impairment and balancing” (Loyda, at para. 40). In working “the same
justificatory muscles’ as the Oakes test (Doré, a para. 5)the Doré andysis ersures

tha the pusuit of oljedives is propotionae. Inthe corext of a chdlengeto an



administrative decsion wherethe corstitutiondity of the statutory mandae itself is
not at issue,the propeinqury is wheherthe decsion-maker ha furthered s or her
statutory mandde in amannerthat is propotionge to the resulting limitation onthe

Charter right.

[83] We nowturn to wheher the limitation onthe rdigious freedan of the
members of the TWU community is a proportionate one in light of the LSBC's

statutory mandae.

[84] The LSBC was faced wth orly two opions — to approve or fed
TWU’s proposed law school. Given the LSBC's interpretation of its statutory
mandate, approving TWU's proposed law school would not have advanced the
relevan statutory oljedives, and therefore wa nat a reaonalle pashility tha
would gve effe¢ to Charter protedions more fuly in light of the statutory

objedives.

[85] The LSBC's decision also reasonably balanced the severity of the
interference \th the Charter protedion aganstthe benéifs to its statutory oljedives.
To begin, the LSBC’s decision dd na limit religious freedan to asignificart exter.
The LSBC did not deny approval to TWU's proposed law school in the abstract;
rather, it dened aspedfic propesa tha indudedthe mandaory Covenan. Indeed,
when the LSBC asked TWU wheher it would “consider” amendments to its
Covenan, TWU expressed no wili ngnessto canpromise onthe manddory naure of

the Covenant. The decision therefore only prevents TWU’s community members



from atendng an approvedaw schod a TWU tha is governed by ananddory

covenai

[86] The Court of Appea described the limitation in this case as “severe’
because it precludes graduates of TWU'’s proposed law school from practising law in
British Columbia (para. 168). However, the LSBC’s decision does not prevent any
graduaes from bang albbe to pradise law in British Columbia. Furthemore, it does
not prohbit any evangecd Christians from adheimg to the Covenai or asdating
with those who do. Thanterferenceis limited to preveting prepedive studeris

from studyinglaw & TWU with amanddory covenah

[87] First, the limitation in this case is of minor significance becae a
manddory covenat is, on the record before sy na absolutely requred for the
religious pradice d issue nanely, to studylawin aChristianlearnng envronment in
which peope fdlow cetain rdigious rules of condut. The detsion to refuse to
approve TWU's proposed law school with a mandatory covenant only prevents
prospedive studerts from studying law in ther optimd rdigious learnng

environmert where everyone lsdao abde bythe Covenar.

[88] Second,the interferencean this case is limited becase the recordmakes
cleartha prospedive TWU law studerts view studyinglawin alearnng envronmert
infused with the community’ s reli gious bdiefs as preferred (rtherthan necssary) for
thar spiritud growth. As McLacHin C.J. exdainedin Hutterian Brethren a para.

89:



Thereis nomagc baraneter to measure the seriousnessof a paticular
limit on a réigious pradice. Religion is a matter of fath, interminged
with cdture. Lt is indvidud, ye profoundy communitarian.
Some apeds of a rdigion, like prayes andthe baic sacranerts, may be
so sacredtha any significart limit verges on forced apstasy. Other
pradices may be ofiond or amatter of pesond chdce. Betweenthese
two exremes lies a vast array of béefs and pratices, moreimportart to
some adherets thanto ahers. [Emphasisadded.]

[89] Attending TWU'’s proposed law school is said to make it “easier” to
pradise evangkcd bdiefs. Tha atendnglaw @ TWU, with amanddory covenat
isapreferenceis clear from TWU’s own affiants who, like Mr. Volkenant, expressed

adesireto attend TWU'’s proposed law school:

| do nd know if | would have cheento atend TWUIlaw schod, bu |
cettainly woud have appreetedthe ogion. [Emphasisadded.]

(RR., vd. |, & p. 154)

| am familiar with TWU’ s proposal for its School of Law. Had this option
existed when | wa corsideling law schods, | likely woud have apled
toit. [Emphasisadded.]

(RR.,vd. 1, &p.7)

... | an familiar with the propaa pu forward by TWUin resped to its
Schod of Law and bkeve | woud have_cosidered #tendng hadthis
option been avabeto me. [Emphasisadded.]

(RR., vd. |, & p. 143)

[90] Our pant is tha, onthe record befores)praspedive TWU law students
effedively adnit that they havanuchlessat stakethan ¢aimartsin many dher caes
tha have cone beforethis Court (see e.g.Multani, & para. 3 Anselem & para. 6

andHutterian Brethren & para. 7 andRderencere Same-Sex Maage 2004SCC



79, [2004] 3S.C.R. 698, & para. 58)Put otherwise, denyng someone an ofpon they
would merely appreciate certainly fals short of “forced apostasy” (Hutterian

Brethren & para. 89).

[91] On the other side of the scale is the extent to which the LSBC'’ s decision
furtheredits statutory oljedives. As the regliator of the legd profession in British
Columbia, its dedsion must represert a regdonable bdance baveenthe bendts to its

statutory oljedives andthe seveity of thelimitation onCharter rights a stake.

[92] It is clear that the decision not to approve TWU’s proposed law school
significantly advanced the LSBC'’ s statutory objectives — to pranote and prted the
pubic interestin the adninistration of justice by preerving and preteding the iights
and freedms of dl persons and esuring the canpeence ofthelegd professon (see

LPA, ss 3(a) and 3(b)).

[93] First, the decision advances the LSBC's relevant statutory objectives by
maintaining equaaccesto and dversity in thelegd professon. Whle TWU submits
that it “is open to al academically qualified people wishing to live and learn in its
religious community” (R.F., a para. 10), the reality is that most LGBTQ people will
be deterred from applying to its proposed law school because of the Covenant’s
prohibition onsexud adivity outside mariage béveen aman and a waman. As this
Court acknowedged in TWU 2001 “[&a]lthough the Community Standards are
expressed in terms of a code of conduwaatherthan an dicle of fath, we contude

tha a hanosexud student woud na be tempted to appy for adnisson, and cold



only sign the so-called student contract at a considerable personal cost” (para. 25). It
follows that the 60 law school seats created by TWU'’s proposed law school will be
effedively dosedto the vat mgority of LGBTQ studerts. This bariier to adnisson

may dscourage quiéfied canddaes from ganing ertry to thelegd professon.

[94] TWU submits tha evenif LGBTQ peope are deerred fron atendng
TWU’s law schooal, there are many other options opento LGBTQ peope who wsh to
attendlaw schod (R.F., & para. 175). Even fthrer, TWU &<erts tha its law schod
will result in an overl increae in law schod seds, which expand chaces for dl
studerts (para. 138). Th&ritish Columbia Court of Appea acceped this argunert,
finding tha the negéive impad on accesto law schod by LGBTQ studeris woud

be“insignificant in real terms’ (para. 179).

[95] Such arguments fail to recognize that even if the net result of TWU's
propased law schod is tha more ogions and oppadunities are avdalde to LGBTQ
peope appyingto law schod in Canada— whichis cetainly na a guaratee— this
does nat changethe fad that an erire law schod woud be d¢osed off to the vast
majority of LGBTQ individuds onthe bais of thar sexud idertity. Thase who are
ale to sign the Covenan will be albe to appy to 60 mare law schod seds per year,
wheread those 60seds remain effedively closed to most LGBTQ peoppe. In short,
LGBTQ indviduds woud have fewer opptunties reative to ahers. This
undemines true equlty of accesto legd educdéion, and by etersion, the legd

professon. Substartive equéity demands more thanjust the avaahlity of opions



and oppdunties — it prevents “the violation of essential human dgnity and
freedom” and “eliminate[s] any possibility of a person being treated in substance as
‘less worthy’ than others” (Quebec (&orney Genmal) v. A 2013SCC5, [2013] 1
S.C.R. 61, & para. 138). The plilc confdencen the adninistration ofjusticemay be
undeminedif the LSBCis seento approve daw schod tha effedively bars many

LGBTQ peope from atendng.

[96] Second,the decsion furthers the statutory oljedive — prateding the
pulic interest in the adninistration of justice by preerving rights and freedms —
by preventing the risk of significant harm to LGBTQ people who attend TWU’s
propasedlaw schod. TheBritish Columbia Court of Apped accepedtha if LGBTQ
students signed the Covenant to gain access to TWU “they would have to either ‘live
alie to obtain a degree’ and sacrifice important and deeply personal aspects of their
lives, or face the prospect of disciplinary action including expulsion” (para. 172).
TWU’s Covenant prevents students who are not married to members of the oppaite
sex from engagngin sexud adivity in the pivacy ofther own bedroms It requres
non-evangkcd LGBTQ studerts, wham TWU wecomes to its schod, to canply
with condut requremens even whenthey are off-cenpus, in the prvacy of ther
own homes. Attending TWU'’s law school would mean that LGBTQ students would
haveto deny a cru@ componern of thar idertity in the most private and pesond of
spaces for three yeagin orderto receve alegd educéion (I.F., Egde Canada Hman
Rights Trust (file No. 37318), apara. 14 Start Proud and OUTaws (file No. 37209),

at para. 6).



[97] Despite this, TWU asseits that LGBTQ studerts will suffer no ham to
thar dignity or pesond idertity while enrdled & TWU becasge the Covenan
requres all members of TWU’s community to “treat al persons with dignity, respect
and equality, regardless of personal differences’ (R.F., a para. 92). However, as this
Court recogmzed in Saskatchevan (Human Ryhts Commssion) v. Whicott, 2013
SCC11, [2013] 1S.C.R. 467, it is not possible “to condemn a practice so central to
the idertity of a praeded and vineralbe minonty withou thereby @scriminaing
against its members and affronting their human dignity and personhood” (para. 123,
guoting L’Heureux-Dubé J. in TWU 2001in dssent (though no on this pant), a

para. 69).

[98] LGBTQ students enrolled at TWU'’s law school may suffer harm to their
dignity and self-worth, confdence and self-esteem, and may expeirence
stigmatization andisolation (see evdence of Dr. EenFauknerin AR., vd. V, a pp.
828-29 and 834Dr. Catheline Tayor in AR, vd. V, a p. 904 Dr. Mary Brysonin
A.R., vd. V, a pp. 967-68). The puiw confdencein the adninistration of justice
may be undermined by the LSBC’ s decision to approve alaw schod tha forces some
to deny a crua componert of thar idertity for three yeasin orderto receéve alegd

educdion.

[99] The TWU caonmunity has the iight to ddemine the rdes of condut
which governits members. Freedan of rdigion prdeds the iights of rdigious

adherets to hdd and exprss bdiefs through bdh individud and conmund



pradices. Where a riggious pradice impads others, however this can betakeninto
accoun a the bdanang stage. TheCovenan is a canmitment to erforcing a
religiously based code of conduct, not just in respect of one's own behaviour, but also
in respect of other members of the TWU community (D. Pothier, “An Argument
Against Accreditation of Trinity Western University’s Proposed Law School” (2014),
231 Const Forum Const. 1, & p. 2). The effecof the manddory Covenat is to

restrict the condutof athers.

[100] The limitation on rdigious freedam in this case must be undestood in
light of the redity tha confict baween the pusuit of statutory oljedives and
individud freedaons may beinevitalde. As this Court has hdd, state interferencs
with religious freedom “must be considered in the context of a multicultural, multi-
religious sodety wherethe duy of state auhorities to legslate for the generlagood
inevitably produces conflicts with individual beliefs’ (Hutterian Brethren, a para. 99
see &so Loyda, at para. 47). Accoriehgly, minor limits on rdigious freedan are ofen
an unavadalde redity of a decsion-maker’'s pursuit of its statutory mandde in a

multiculturd and denocréic sodety.

[101] In saying this, we do not dispute that “[d]isagreement and discomfort
with the views of others is unavoidable in a free and democratic society” (C.A.
reasons, a para. 188), antha a secuar state cannointerfere wth rdigious freedan
unlessit conflicts with or hams overiiding pubic interests (para. 131, iting Loyda,

at para. 43). But more is a stake here than simply “disagreement and discomfort”



with views tha some will find offersive. Ths Court has hdd tha rdigious freedan
can be limited where an individual’s religious beliefs or practices have the effect of
“injur[ing] his or her neighbours or their parallel rights to hold and manifest beliefs
and opinions of their own” (Big M, a p. 346). likewise, in Multani, the Court hdd
that state interference with religious freedom can be justified “when a person’s
freedon to ad in accordance ith his or her b&efs may case ham to or interfere
with the rights of others’ (para. 26). Being required by someone else’s religious
beliefs to behave contrary to one’'s sexua identity is degrading and disrespectful.
Being requred to do so offends the pullic percefion tha freedan of rdigion

indudes freedam from religion.

[102] In the end,it cannad be said that the demal of apprové is a serious
l[imitation on the religious rights of members of the TWU community. The LSBC's
decision does not suppress TWU's religious difference. Except for the limitation we
have idertified, no evandecd Christian is dened the light to pradise hs or her

religion a and where¢hey choge.

[103] The refisal to approvethe propsed law schod mears that members of
the TWU réigious conmunity are nd freeto impose thaose rdigious bdiefs on fdlow
law studerts, sincethey have annequtade impad and can case significart ham.
The LSBC chose aninterpreation of the pultic interest in the adninistration of
justice whch mandades acces to law schods based onmernt and dversity, na

exdusionary réigious pradices. The refigal to approve TWU’s proposed law school



prevens conaete, na albstrad, hamsto LGBTQ peope andto the pulic in generh
The LSBC's decision ensures that equal access to the legal profession is not
undemined and prevdathe iisk of significart ham to LGBTQ peope who feéthey
have no choice but to attend TWU'’s proposed law school. It aso maintains public
confidence in the lega profession, which could be undermined by the LSBC's
dedsionto approve daw schod tha forces LGBTQ peope to deny whahey are for

three yeasto receve alegd educdéon.

[104] Giventhe significart beneits to the réevart statutory oljedives andthe
minor significance otthe limitation onthe Charter rights at issue onthe fads of this
case, and gven the alsence of any remnable dterndive tha woud reducethe
impad on Charter protedions whil e sufficiertly furtheling those same ohedives, the
decision to refuse to approve TWU's proposed law school represents a proportionate
bdance. In ther grcumstances, amore serious limitation may be efitledto greder

weight in the bdance and changhe oucome. But tha is nat this case.

[105] In our view, the decision made by the LSBC “gives effect, as fully as
possble to the Charter praedions a stake gven the paticular statutory mandate’
(Loyda, a para. 39). Thereforehe decsion anountedto a propotionae bdandang

and wa ressonalle.

V. Disposition



[106] The resolution of the LSBC to declare that TWU’ s proposed law school
not be approveds restored. As a result, the appelafrom the Court of Apped for

British Columbiais dlowed, with costs

The fdlowing arethe reaons ddivered by

THE CHIEF JUSTICE —

[107] Can alaw sodety deny studerts from a rdigious-based law schod the
right to pradise law, onthe bais tha the schod discriminaes aganst same-sex
LGBTQ coupes by requring studerts to sign the Community Covenamn Agreenert
(“Covenant”) prohibiting sexual intimacy except between married heterosexual

coudes? Tha istheissuein this appe&a

[108] | agree vith the mgjority, Abela, Moldaver, Karakesans, Wagner and
Gascon JJ., that the decision of the Law Society of British Columbia (“LSBC”) to
deny accreditation to Trinity Western University’s (“TWU”) proposed law school
represens a propotionae bdanang of freedon of rdigion, onthe one hand, anthe
avadance of ascrimindion, onthe dher. | wodd therefore Hhow the appela | differ

from the mgjority, however, on cégin aspeds of the andysis

1. Sandad of Revew



[109] The LSBC was exergdsing power dieegded bythe Province underthe
Legd Professon Ad, S.B.C. 1998, c. 9. Asuch,it is astate ador, andits dedsions,

if chdlenged, arsubjed to judicia review.

[110] | agree with the magjority that the jurisdiction and deision-making
process of the LSBC are revewalle on astandard of resonableness Where
legslatures ddegde reguation of the legd professon to a law sodety, the law
society’s interpretation of the public interest is owed deference. This reflects the
legislature' s intent that the LSBC decide, on its behdf, who shoud be adnittedto the
pradice oflaw. The ISBChas made gradu@on from an accreitledlaw schod one of
the condions of admissin to the pratice of law. Tha chdce wa within its

ddegded power.

2. Judcial Revew of Charter-Infringing Adninistrative Dedsions

[111] | agree vith the majority tha discretionary adninistrative decsions tha
engagehe Canadan Charter of Rights and Freedors are revewed orthe franework
set out in Doré v. Bareau du Québe®012SCC12, [2012] 1S.C.R. 395,andLoyda
High Schob v. Quebec (#orney Geneal), 2015 SCC 12, [2015] 1S.C.R. 613

However, the framework’s contours continue to elicit comment from scholars and



judges? In wha follows, | suggest howto addressome ofthe gag and onissbnsin

the frameworkset out in those dedsions.

[112] This framework ha two dscree steps, in my view. The relewing cout
must: (1) degemineif the decsion limits a Charter right; and (2) deemine wheher
thelimitation ofthe tight is propotionae in light of the state’ s objective, and henceis
justified & a regonable measurein a free and dwocrdic sodety unders. 1 of the

Charter.

[113] Judicial revew of the justifiahlity of a ights-infringng adninistrative
dedsion will often pu the enphasis on the later stages of the test set out in R. v.
Oakes, [1986] 1 S.C.R. 103. In Multani v. Commssion scoaire Magueite-
Bourgeoys, 2006 SCC 6, [2006] 1S.C.R. 256, LeBel J. stated tha na dl its steps
must be fdlowed when relewing anindividudized detsion. Rather, “[t]he issue
becanes one of propdiondity or, more spedficdly, minima limitation of the
guaranteed right, having regard to the context in which the right has been infringed”
(para. 155). Irnthe same ven, the majority of this Court wrote in Loyda: “A Doré

propotiondity andysis finds andyticd hamony with the find stages of the Oakes

! E.T. v. Hanilton-Weiworth District Schod Board, 2017 ONCA 893, a para. 108-25 CanLll); E.
Fox-Decet and A. Pless, “The Charter and Administrative Law: Cross-Fettilization or
Inconstancy?’, in C. M. Flood and L.Sossh, eds., Adninistrative Law in Context (2nd ed. 2013),
407, .H. L. Kong, “Doré, Proportionality and the Virtues of Judicial Craft” (2013), 63SC.L.R.(2d)
501, P. Daly, “Prescribing Greater Protection for Rights: Administrative Law andSedion 1 ofthe
Canadan Charter and Rghts of Freedons” (2014), 65 SC.L.R. (2d) 249 C. D. Bred and E.
Kragjewska, “Doré: All That Glitters Is Not Gold” (2014), 67 SC.L.R. (2d) 339 A. MackKin,
“Charter Right or Charter-Lite? Administrative Discretion and the Charter” (2014), 67 SC.L.R. (2d)
561 T. Hickman, “Adjudicating Congtitutional Rights in Administrative Law” (2016), 66 U.T.L.J.
121, M. Liston, “Administering the Charter, Propottioning Justice Thirty-five Yeas of
Development in aNutshell” (2017), 30Can. J.L. Admin. & Prac. 211, a pp. 242-46.



framework sedto asessthe regonablenessof alimit on aCharter right unders. 1:
minimal impairment and balancing” (para. 40). In short, if Oakes cortinues to inspire
the franework, Doré andLoyda tell ustha theremay be a grear enphasis onlater

steps of the andysisin the adninistrative coriext.

[114] | agree vith the majority tha on judicial revew of a rghts-infringng
administrative dedsion, the andysis usudly comes down to propotiondity, and
paticularly the ind stage of weghingthe bendf acheved bytheinfringng dedsion
aganst its negdive impad on the iight (para. 58).Propottiondity requres tha the
state oljedive capale of overrding a rght be rdiondly connetedto the degcsion; in
the adninistrative coriext, where the decsion fdls within the scope of an
unchdlengedlaw, wudly this is the cae. Minimal imparmen — wheher the
administrative decsion infringes a Charter right more than necssary oris broader
than reaonally requred — arises, but the question is not whether “the law” catches
more condut than it shoud, a under Oakes, but wheher an #erndive less
infringing dedsion was possble. Particulaly wherethe decsion is a chace béween
only two ogions (for exanple, to accred or na), this step will dso eaily be met.
This leaves the find stage ofthe propotiondity inqury — assessng the adud
impad of the decsion. t follows tha in reMewing adninistrative dedsions, the
andysis amost invaialdy comes downto looking & the effets of the decsion and
asking wheher the negtive impad on the ight imposed by the degsion is

propotionde to its objedive.



[115] However, | wold add four conmernts. First, to adequeely praed the
right, the initial focus must be on whether the claimant’s constitutional right has been
infringed.Charter vdues may day a rde in defningthe scope of rghts; it is the iight

itself, however tha receves pratedion undetthe Charter.

[116] Second,the scope ofthe guaratee ofthe Charter right must be gven a
corsisient interpreation regartessof the state ador, andit is thetask of the couts on
judicial revew of a dersion to ersure this. A dedsion baed on an erronesu
interpreation of aCharter right will be unresonable. Canadars shoud na haveto
feartha thar rights will be gven dfferent levds of praedion depenthg on howhe

state ha chosento ddegde and vield its power.

[117] Third, sincethis is amatter ofjjustificaion of a rghts infringanernt under
s. 1 of the Charter, the on is on the state ador tha made the iights-infringing
dedsion (in this case the LSBC) to damonstrate that the limits their dedsions impose
onthe iights of the daimants are reaonable and denonstraly justifiadein a free and

democrdic sodety.

[118] Finally, 1 would note that relying on the language of “deference” and
“reasonableness’ in this context may be unhelpful. Quite simply, where an
administrative decsion-maker rendes a decsion tha has an unustified and

dispropotionae impad on aCharter right, it will aways be unresonabe.



[119] To summarze, in judcial revew of adninistrative decsions for
compliance vith the Charter, the focts is on propotiondity. The frst question is
whether the degsion infringes a Charter right. If so, the state ador tha madethe
infringing decsion beas the onw of showing tha theinfringanert is justified under
S. 1 oftheCharter. In most cases, the Utimate question will be whéherthe decsion
under revew in the paticular cae bdances the negtve effeds onthe ight aganst

the benats deiived fran the decsionin a propationae way.

3. Doesthe Decsion o the LSBC Limit Charter Rights?

[120] | agree with the mgjority that the LSBC’s decision not to approve TWU’s
propasedlaw schod limits the freeden of rdigion of members of the Tinity Western
community (para. 60-75). TWU borghe ons of satisfying the two-pat test of a
sincere régious bdief or praticetha has a nexis with rdigion andtha is morethan
trivially or insubstartiadly interfered vith by the impugnedstate condut (Syndcat
Northcrest v. Anselem 2004SCC 47, [2004] 2S.C.R. 551, & para. 65 Multani, a
para. 34 KtunaxaNation v. Bitish Columhba (Forests Lands and Natural Resource

Opeations), 2017SCC54, [2017] 2S.C.R. 384, & para. 68). TiIs testis met.

[121] The question at the second stage of the test is whether the LSBC's
decision was “capable” of interfering with rdigious bdief or pratice R. v. Eavards
Books and At Ltd., [1986] 2S.C.R. 713, &ap. 759). A the stage of dehingthe iight,

we are noconcerned wh caalogung the seveity of the dérimental impad onthe



religious right of the chlenged deisions; tha is for thes. 1 andysis Thetask at this

stageis to dgemine wheherthe daims fall within the scope ofthe ight.

[122] | agree vith the majority tha the LSBC deasion limits, or infringes, the
S. 2(@@) Charter guaratee of freedm of rdigion. | wodd addthis, however. The
majority finds it unnecssaryto corsiderthe guaratees of freedan of expression and
freedan of asdation. Whle it may nd be necssary to condut a separde andysis
of these guaratees, the Court must, in my view, indude them in the anbit of the
guarantee of freedom of religion. TWU's insistence on its Community Covenant
Agreamen expesssits believers' religious commitment and their desire to asdate
with peope who conmit to pradices tha accord vith ther reigious bdiefs. In
Trinity Western University v. Bitish Columba College ¢ Teaches, 2001 SCC 31,
[2001] 1 S.C.R. 772 (“TWU 2001), this Court hdd tha a deésion nd to approve
TWU'’ steacher training program limited expressive and associationd freedanswhich
may recéve separae prdedionin the Charter but are dso pat of freedaon of rdigion

(paras. 34 and 93). Theameis true here.

[123] TWU dso advancsas. 15(1)Charter equdity clam. Themajority does
nat dedde this question. Onthe record befores) | woud rged this claim. Evenif
members of the TWU community could show that the LSBC's decision creates a
distinction onthe enuneraed ground of region, it does na anise from any prgudice
or steredype and effets no dscriminaion on rdigious grounds bu, raher, esures

equd accesto dl prospedive law studerts (Alberta v. Huterian Brethren d Wilson



Colony, 2009SCC 37, [2009] 2S.C.R. 567, & para. 108). Wimately, the substance
of TWU’s claim is better dealt with as an infringement of its members’ freedom of

religion.

[124] At this pant, onemust definethe daim to freedaon of rdigion. TWUsays
the LSBC's denia of accreditation limits its right to freedom of religion: (1) by
impinging onits bdiefs and pratices; (2) by limiting its expresson of its reigious
beiefs and pratices; and (3) bylimiting its right to asdate & requred by its

religious bdiefs and pratices. | will briefly describe each othese daims.

[125] First, the dleged limit on bdief and prattce. TWU says tha as a
community of evangelical Christians, it adheres to “the belief in the importance of
being in aninstitution with athers who ether share |[ts bdiefs on the wrongnss of
sex ouside heercsexud marriage] or are preparet honourit in ther conduct”
(R.F., & para. 96, quiing Trinity Western University v. Nova Scotia Barristers
Sogety, 2015 N6SC 25, 381 D.LR. (4th) 296, & para. 235). TWU concedéha
eliminaing the mandaory Covenan, which is the bais of the LSBC degsion, woud
not prever any bdéieving member of the conmunity from adheimg to his or her
beliefs. But, it alleges that the LSBC’ s insistence that it withdraw the Covenant is an
interference in its members' belief that they must be in an institution with others who
share or rgped ther pradices on sexud reations. For TWU, provding educt@onin
this environment is a practice required by that belief. It says this is “core to [its]

‘religious beliefs and way of life. .. and its community of evangelical Christians'”



(R.F., & para. 96, quiing C.A. reasons, 2016 BCCA 423, 405 D.LR. (4th) 16, &
para. 103)Requring TWU to withdrawthe manddory Covenan woud na preven
the TWU canmunity members from bdieving in and pratising thar sexud mores.
But it would prevemthem from carryng ou a pratice fowing fram tha bdief abou

the envronment in which TWU woudd offer alegd educaion.

[126] The limits on expreson of rdigious bdiefs and pratices and on
asvdationd vaues flow from this description of béiefs. The Covenar expresss to
the community and the public TWU'’s beliefs on sexua practices. And it reflects its
religious-based bdief tha educéion shoud be conduedin a canmunity of peope,
joinedtogdherin asdation, who accejpthese bdiefs and pratices or are prepared

to resped and confom to them.

4, The Negaive Impat of the Demal of Acaedtation on Feedom b
Rdigion

[127] Having established that the LSBC decision limits TWU’s freedom of
religion, we cone to the qustion of wheherthe LSBC has shownits infringemert of
tha right to bejustified unders. 1 of the Charter. In this case, no onesuggeststhat
there wa na an oljedive capale of overrding the Charter right to freedan of
religion. Moreover, | agree ih the magjority tha the degsion wa minimally
imparing. The ISBC was faced wth the chace of ether accreting the law schod

or denyng tha accredtation. The cetral question, therefore,is wheher, a the find



stage ofthe propotiondity andysis the negtve impads on the Charter right are

propotionge to the paitive beneits flowing from theimpugned deision.

[128] The maority condudes tha the negdve impad on the freedon of
religion of members of the TWU community is “of minor significance’, for two
reasons: (1) the Covenan is “not absolutely required for the religious practice at
issue” (para. 87); and (2) TWU students view the environment created by the

Covenant as “preferred (rather than necessary) for their spiritual growth” (para. 88).

[129] With resped, | canna agreetha the impad of the decsion on the
freedom of religion of members of the TWU community is “of minor significance”.
The decision places a burden on the TWU community’s freedom of religion: (1) by
interfeing with a rdéigious pradice (alearnng envronment tha confoms to its
members beliefs); (2) by restricting their right to express their beliefs through that

pradice and (3) by retrictingther ahlity to asdate a requred bythar bdiefs.

[130] These are nbminor matters. Canada haa tradtion dding back &least
four cenuries of rdigious schods which are stalishedto dlow peope to study &
institutions tha refled ther faith andthar pradices. To say, & the mgority does a
para. 87,tha the infringemert is of minor significance because it “only prevents
prospedive studerts from studying law in thear optimd religious learnng
environment” (emphasis in origina), is to deny this lengthy and passionately held
tradtion. Themajority seansto charaterzethe rdigious pradice d issuein this case

narrowly as “studying in a religious environment” (para. 67). In my view, the



religious right a issuein this case is broaderthantha. It is nat abou merdy studying
in a rédigious environmert — it is abou studyingin a rdigious envronmert where
members of the canmunity have agreedhroughthe Covenan, to live in a cetain

way.

[131] The frst reason the majority says the impad on the rdigious right is of
minor significance is that the mandatory Covenant is “not absolutely requred forthe
religious practice at issue” (para. 87). The issue here is that the mgority fails to
acknowedgethe significancetha dl members aliding bythe same code of conduc
has for a religious community. Moreover, the majority’ s argument amounts to saying
tha where,inthe view of a reiewingjudge,it seanspradicdly possbleto gve up a
religious pradice bu an adherenrefuses to do so, it will ony be a minor
infringanent. We canng on the one hand, ackndéadgethe deepsinceity of the
beiefin a rdigious pradice andthen, onthe dher, doubthat sinceity by cdling the

pradice reatively insignificart.

[132] The second reson the impad on the iight is said to be of minor
significance is that it is optional (majority’s reasons, at para. 88). | accepthat
optiond pradices, which dlow the individud to stay true to his or he religious
practices by adoping a dfferent course, may reducehe degree oimparmert of the
right. This was the cae in Hutterian Brethren. But the argunert put forward bythe

majority woud requre members of the TWU canmunity to give upthe expresive



and adationd aspeds of the rdigious pradice. The fattha some individuds may

be preparetb gve upthe rdigious pradice dos nat makeit aminorinfringamert.

[133] Findly, | cannd accep tha the mandaory Covenan shoud be devhued
becawse it compds nonbelieversto follow TWU'’s practices. Thereis a deep tradition
in reigious schods of wdcoming non-adherdn as studerts, providedthey agredo
abide bythe nomsof the canmunity. This has beenthe cae & least sincethe Jesuits
openedhar firstinstitutions morethan four ceturies ago.Studens who do no agree
with the rdigious pradices do nd needto atendthese schods. But if they war to
attend, for whéever regon, and agree¢o the pratices requred of students, it is

difficult to speak of conpulsion.

[134] In my view, the limits the LSBC’s decision imposes on the freedom of
religion of members of the TWU canmunity canna be charaterized & minor. |
acknowedgetha it does na prevert members from bdieving in, andthemselves
following, the Covenan. But, it predudes members of the TWU canmunity from
engagngin the pratice of provdinglegd educéonin an enwonmert tha confoms
to ther religious bdiefs, depives them of the alility to expres those bdiefs in
institutiond form, and prevets them from asdating in the mannerthey bdieve

thear faith requres.

5. The Obedives of theLSBC



[135] The mgority states that the decsion advances the LSBC's statutory
objedives (1) bymaintaining equéaccessand dversity in thelegd professon (para.
93-95) and (2) by prevéimg significart ham to LGBTQ peope whomight atend

TWU’s proposed law school (paras. 96-99).

[136] | agreetha the degsion ofthe LSBC may advancehese ohjedives. Tha
said, questions alise & to how much more dversity will be oltained & a result of
refusal to accred a TWU law schod (paticulady given its compardively high
tuition fees), and howmany, if any, LGTQ studerts will be forcedo goto TWU &

aschod of last resort.

[137] In my view, the most compdling law society objedive is the imperdive
of refusing to condone wcriminaion aganst LGBTQ peope, pusuart to the

LSBC's statutory obligation to proted the pulic interest

[138] Becawse TWUi s a pivate institution, the Charter does nat apgdy andthe
Covenant does not congtitute legally actionable discrimination. However, TWU’s
insisence orthe manddory Covenartis a dscriminaory pradice. I imposes burders
on LGBTQ peope onthe sole bais of ther sexud orienation. Married heercsexud
law studerts can havesexud rdations, while married LGTQ studerts cannad. The
Covenan singes ou LGBTQ peope & less worthy of resped and dgnity than
heterasexud peope, and ranforces negaive steredypes aganst them. It puts them to
a chace— atend TWU or ejoy equétreamen. Those LGBTQ studeris whoinsist

on equatreament will havelessaccesto law schod and hencehe pratice oflaw



than héerosexud studeris — heaerosexud studerts can choee from dl law schods
withou discriminaion, whle onelaw schod, the TWU law schod, woud orny be

avdlabeto LGBTQ studertis willi ng to endure gscrimination.

[139] In dgemining who shoud be adhitted to the pratice oflaw andthus
whether a paicularlaw schod shoud be accredled, the LSBCis requred bystatute
to consider the public interest. Section 3 of British Columbia' s Legd Professon Ad
states that “[i]t is the object and duty of the society to uphdd and preed the puliic
interest” and subsection (a) states that it must do so by “preserving and protecting the
rights and freedoms of al persons’. The LSBC is also bound to consider the Charter
and prownda human ights laws (TWU 2001 a para. 27)andto pranote dversity

within thelegad professon.

[140] The LSBCis under a dty to praed the puliic interest and preerve and
proted the ights and freedms of everyone,induding LGBTQ peope. As the
cdledive face of a profeson boundto resped the law andthe vdues tha underpn
it, it is ertitledto refuse to condone praies tha trea cettain grous as lessworthy

than dhers.

[141] TWU seels to courter this vdid justificaion by arging tha it is beyond
the statutory mandae ofthe LSBCto corsiderthe effet the Covenan would have on
the LGBTQ canmunity. It argues that the pullic interest mandde of law sodeties is

limitedto ersuring tha law studens med standard of learnng and canpeéence, and

does nat exendto the pdicies of a pivate institution. Ths ignores the broad pulbc



interest mandde the legslature ha conferred orthe LSBC, for reaons exdored by

themajority.

[142] | add that a broad public interest mandate finds support in this Court’s
dedsion in TWU 2001.Althoughthe Court foundin favour of TWUin that case, it
did na hesitate to acknowedgethat the British Columbia College of Teacherdid na
err “in considering equality concerns pursuant to its public interest jurisdiction” (para

26).

6. Arethe Negdaive Impats onthe Rght Propationae to the Satutory
Obedive d the LSBC?

[143] This brings me to the dtimate question: Was the degsion ofthe LSBCto
deny accreitlation to the propeed TWU law facuty unreaonable becaee it fails to

refled a propotionae bdandang ofthe respedive interests?

[144] The LSBC beas the ons of showing tha the negéve impads on the
Charter rights of the TWU conmunity are propdionae to the benets secured byts
dedsion. At the same time, the Court must approactthis question with deferencdo
the LSBC's interpretation of its broad duty to proted the pultic interest andin light
of the legidature’s choice to confer on it the mandate to decide who should be

admittedto the pratice oflaw.



[145] The negtive impads of the LSBCs dena of accredation on the
religious, expressive and aodationd rights of the TWU canmunity are né of minor
significance. Ifthe canmunity wishes to operd&e alaw schod, it must relinquish the
manddory Covenan it says is core to its reigious bdiefs, with the dtendan

ramificaions on rdi gious pradices.

[146] On the other hand, there is great force in the LSBC’s contention that it
cannd condone a pracetha discriminaes by imposing burdes on LGBTQ peojpe
on the bais of sexud orertation, with negaive corsequence for the LGBTQ
community, diversity andthe enhanamert of equdity in the professon. It was faced
with an éher-or detsion on whch canpromise was impaossble — eather dlow the
mandatory Covenant in TWU’s proposal to stand, and thereby condone unequal
treament of LGBTQ peope, or deny accrethtion and limit TWU’s religious
pradices. In the end, aermuchstrugde, the LSBC condudedthat theimperdive of
refusing to condone wcriminaion and unequatreament on the bais of sexud

orientation outweighed TWU'’s claims to freedom of religion.

[147] In a cae like Multani, the daimant was vindicaed becase the schod
board cold na show tha it woud be unake to ersureits mandade of pulhc safety.
In Loyda, we foundtha thelimitation & issue dd nahingto advancehe ministerial
objedives of instilling undestandng and reped for other rdigions. This caseis very
different. The LSBC cannad alide byits duty to canbat discriminaion and accrat

TWU at thesametime.



[148] The qustion wemust arswer is whether the decsion of the LSBC was
propotiondae, andtherefore resonable. Despite the forcefll claims made by TWU, |

canna condudetha the decsion ofthe LSBC was unreaonable.

[149] In ariving & this condusion, | an mindful of the fad¢ that this Court has
held that a deésion to deny acreditation to TWU’s school of education was
unreaonabe: TWU 2001 Tha case, howeveris distingushalde fram the one before
us. There the College of Teacherbasedits claim onthe concernha teaches trained
a TWU wodd biing dscrimindion into the dassoom. The LSBC here ha na
impugnedthe canpetence of ptertial gradudes from TWU. Instead,it is concerned
with uphdding its own mandde byseekngto avad condoing or even appeiung to

condone dcriminaion.

[150] Onjudicia review, each dasion must be a%sed for regonableness
(and where &harter right is a issue— propotiondity) onits ownmerits. This is a
different case thanTWU 2001 invalving dfferen state reguiators weighing dfferent
argumerts and cosideraions. The LSBC operdes under a uigue statutory mandae
— a mandae tha imposes a heghtened dty to maintain equéity and avad

condornng dscriminaion.

7. Condusion

[151] | would dlow the appela



The fdlowing arethe reaons ddivered by

RoweJ. —

Introdudion

[152] This appe&concers the detsion ofthe LawSodety of British Columbia

(“LSBC”) to withdraw its approval of the proposed law program at Trinity Western

University (“TWU”). Along with Brayden Volkenant — a prapedive studen of the
propased law schod — TWU sought judicial review of this dedsion beforethe
British Columbia couts. The appcarts argued,inter alia, tha the decsion was
based on cosiderdions ouside the mandae of the LSBC andtha the LSBC had
falledto corsider a nmber of réevart rights underthe Canadan Charter of Rights
and Freedoms. TheBritish Columbia Supreme Court andthe Court of Appea agreed

with TWU and h&l tha the decsion ofthe LSBC was unreaonabe.

[153] This appedis na abou whether TWU can staldish alaw schod with a
manddory covenatlike the Community Covenam Agreamert a issuein this case.
Rather, the qustion is whetherthe LSBC infringedthe Charter by withdrawng its
accredtation of the propeed law schod a TWU becase of the effet of the
Covenan on prapedive law studerts. For the reaons tha follow, | condudethat it

did na.



[154] First, | adop the statement of fads set out by my cdleagus in the
majority, Abdla, Moldaver, Karakisans, Wagner and Gaon JJ, & wdl as ther

accoun of thedecisions below: Majority Reasons (“M.R.”), at paras. 4-26.

[155] Second, | agree ith the mgjority and wth the Chief Justice that it was
within the statutory mandae of the LSBC to corsider the effe¢ of the Covenar on
prospedive law studerts as pat of its accredtation dedsion. The ISBC has a broad
mandde to reguate the legd professon in the pullic interest: M.R., & para. 31. A
this Court has affirmed on nmerouws occasions, deferences cdled for when cous
review the decsions of law sodeties as they self reguate in the pullic interest:
Andews v. Law Socgety o British Columba, [1989] 1S.C.R. 143, & pp. 187-88
Pealman v. Martoba Law Socety Judcial Commttee [1991] 2S.C.R. 869, & p.
887, Green v.Law Socgety of Manitoba, 2017SCC20, [2017] 1S.C.R. 360, & para.
24-25. The ISBC was justified in corsideling the impad of the Covenam on
prospedive appi carts to the prop@edlaw schod and,more generdy, in corsideling

the rde oflaw schods as the first pant of ertry to thelegd professon.

[156] Third, | respedfully differ from the majority in its approacho assessng
whether Charter rights have beemnfringed bythe degsion ofthe LSBC. In my view,
this appeérases issues tha cdl for darificaion ofthe franeworkset out in Doré v.
Barreau du Québe012SCC 12, [2012] 1S.C.R. 395, and_oyda High Schobv.

Quebec (#orney Gengal), 2015SCC 12, [2015] 1S.C.R. 613. | agree wh the



majority tha this andysis has two steps, bu, like the Chief Justice andC6té and

Brown JJ, | woud offer predsionsto this approach.

[157] Fourth, | dsagree vith the andéysis of my cdleagus rdativeto s. 2(a) of
the Charter. Rather than accefpng the infringemert as dleged & face vdue and
proceedhg to the bdandang andysis a revew of the jurisprudencdeads me to the
condusion tha s. 2@) is nat infringedin this case. | dso condude tha no dher

Charter infringemens have beemade ot onthe recordn this appeé

[158] Findly, gventhe alsence of aCharter infringament, the decsion ofthe
LSBC must be revewed undethe wsud prindples of judicia review raherthanthe
framework set out in Doré and Loyda. In this case, the standard of reiew is
ressonableness as the decsion under rehew fdls within the caegory of caes where
deferenceis presumptively owedto dedsion-makers who interpré and appy thar
home statutes: Dunsmur v. New Brunswick, 2008 SCC 9, [2008] 1S.C.R. 190, &
para. 54 Albeta (Informaion and Rivacy Comnissiona) v. Alberta Teachers
Asdation, 2011 SCC 61, [2011] 3S.C.R. 654, & para. 34 Mouvemen laique

québéc v. Saguenaydity), 2015SCC16, [2015] 2S.C.R. 3, d para. 46.

[159] The decsion ofthe LSBCwill cdl for deferencef it medsthe citeria set
out in Dunsmur. In my view, the decsion ofthe LSBC was reasonalle. Accordngly,

| would dlow the appelaand affrm the decsion ofthe LSBC.

. TheJdurisdiction ofthe LawSodeties




[160] | agree wvith the mgjority andthe Chief Justice tha the LSBC aded
within its jurisdiction whenit corsideredthe dscriminaory effed of the Covenarn on
prospedive law studerts & TWU. With the pivilege ofself-goverrmen grarted to
the LSBC cames a correpondng duy to self-reguate in the pullic interest: Law
Sogety of New Brunswick v. Ryan2003SCC 20, [2003] 1S.C.R. 247, & para. 36. In
carrying ou this duy, the LSBC was ertitled to interpre its pulic interest mandae
as induding corsiderdion of pratices tha are dscriminaory in naure. For this
reason, it was open to the LSBC to take the view that the “public interest in the
administration of justice” (Legd Professon Ad, S.B.C. 1998, c. 9(“LPA"), s. 3)
induded cosiderdion of the effet of the Covenan on prepedive law studeris a
TWU. The fat¢ tha the Covenan is a statement of rdigious rules and prndples does

not insulate it from suchscrutiny.

[161] Giventha the LSBC aded within its jurisdictionin corsideiingthe effet
of the Covenai, the nex stepis to ascettain wheherits dedsion infringes any ofthe
Charter rights raised bythe apfticarts. Before proceeithg to the Charter andysis, |
would nae tha TWU has rased severa concers reating to the proper approacio
adudicaing Charter claims in the adninistrative coriext. Wha follows in the nex

sedionis my resporse to these concers.

1.  TheProper Approacho Charter Rights

[162] This Court employs astructured anbysisfor aqudicating Charter clams:

see R. v. Oaks, [1986] 1S.C.R. 103. Ths andysis has two steps. The frstis to



detemine wheher the goverment has infringed any ights guaramteed by the
Charter. The ¢aimart beasthe burden of daonstrating suchinfringemert. Oncethe
coutt is pesuadedtha a right has beeninfringed, the secondstep is to ddemine
whether the govermernt canjustify this infringement unders. 1 ofthe Charter. This
requres the govermen to show tha the infringamert is a reagonable limit that is

both prescribed bylaw and deonstrally justifiedin a free and drocréic sodety.

[163] This appeé raises issues tha cdl for darnficaion of the apficaion of
this approachto the revew of adninistrative dedsions. Since Doré, this Court has
applied the principles of judicial review to determine whether “the decision-maker
has propety bdancedhe réevart Charter value with the statutory objectives’: Doré,
at para. 58. Wheithe decsion-maker strikes a propotionade bdance,the decsion
under revew is deened reaonalle. Theimplication is tha propotionae bdandng

justifies the Charter infringement arising from theimpugned achinistrative dedsion.

[164] In this appe& andin its appe& from the decsion of the LawSodciety of
Upper Canada,Trinity Western University v. Law Sogety of Uppe Canada 2018
SCC33, TWU rased conceraabou the apficaion of this frameworkto the revew
of the law societies decisions. TWU questioned, inter alia, the apficahlity of
reasonableness revew to the agudicaion of Charter claims. This rases conceris
abou wheherDoré provides asimilary rigorows pratedion of Charter rights as does
Oakes: A.F., file No. 37209, tapara. 40. TWU arguetha thereshoud be asinge

framework for exanining canpliance vith the Charter, regardiess of wheher the



source ofthe dlegedinfringemen is a statute, regliation, or dscreionary dedsion:
R.F., file No. 37318, tapara. 51. Tahis end,it propesed tha the Doré framework
refled the more structured Oakes andysis, which defnes with darty who beas the
burden ofjustification and whathat burden etails: A.F., file No. 37209, igpara. 53-

55.

[165] | agree vith TWU thus far: the Doré framework leaves many qustions
unanswered. As the Chief Justice notes, “the framework’ s contours continue to elicit
comment from scholars and judges’: Chief Justice’'s Reasons (“*C.J.R.”), & para. 111

(footnate amitted.) In whafollows, | propcse three tarficaionsto the franework.

A. The Robhlem Wth Charter Vaues

[166] My first concern ristes to the tse of Charter vaduesin the agudcaion of
Charter clams in the adninistrative coriext. In this, | sharethe vew of the Chief
Justice C.JR., & para. 115) andustices C6té andBrown (Disserting Reasons, a
para. 307). When cots reMew adninistrative dedgsions for canpliance wvith the
Charter, Charter rights must bethe focts of theinqury — nat Charter vaues. While
Doré was intendedto darify the réationship baéweenthe Charter and adhinistrative
adion, its rdiance on viues rather than rghts has mudded the agudicaion of

Charter claimsin the adninistrative coriext.

[167] The concepof Charter vaues first appeas in cases wherethe Charter

had no @red apgicaion. INnRWDSU v. Diphin Ddivery Ltd., [1986] 2S.C.R. 573,



this Court hdd tha, by urtue ofs. 32 ofthe Charter, the Charter did na apgy to
litigation between private parties. As a limit on “the Parliament and government of
Canada’ and “the legislature and government of each province’, its application was
limited to the legslative and exedive branche of goverrmen, as wdl as
administrative agenes. Nonghdess the Court hdd in Dolphin Ddivery tha couits
must “apply and develop the prndples of the conmon law in amanner cosisen
with the fundamental values enshrined in the Constitution” (p. 603). This Court has
since had regartb Charter vduesin the deveopmernt of canmonlaw pindplesin a
number of caes: R. v. Séturo, [1991] 3 SC.R. 654 Dagenas v. Canadan
Broadcasting Corp., [1994] 3S.C.R. 835 Hill v. Church d Scerntology d Toronto,
[1995] 2 S.C.R. 1130 M. (A.) v. Ryan[1997] 1S.C.R. 157 WIC Rado Ltd. v.
Smpson, 2008SCC40, [2008] 2S.C.R. 42Q Grant v. Torstar Corp., 2009SCC61,

[2009] 3S.C.R. 640.

[168] This approachmakes goodserse in cases wherethe Charter has no dred
apdicdion. Ratherthansubjed common law rdesto as. 1 andysis the concepof
Charter vaues dlows the couts to movethe canmon law toward coherence ith the
Charter: M. Horner, “Charter Vaues. The Uncanny Valey of Canadian
Constitutionalism” (2014), 67 SC.L.R.(2d) 361, &p. 365. Wher¢he Charter apgies

by virtue ofs. 32, howeverthereis no needo have recowe to Charter vaues.

[169] Charter vdues — as oppcsed to Charter rights — have noindependen

function in the administrative context. As some commentators have noted, “it is not



clear how cosideraion of Chatter vdues fits within the corstitutiond requremens
to respect Charter rights’: E. Fox-Decent and A. Pless, “The Charter and
Administrative Law Part 11: Substantive Review”, in C. M. Flood and L. Sossin, eds.,

Administrative Law in Contex (3rd ed. 2018), 507t @. 515.

[170] Tha said, Charter vdues have payed a suppoting rde in the
adudicaion of Charter cdams. In Loyda, for instance, the mgority employed
Charter vaues as a gudeto Charter adjudication. As Justice Abellawrote, “Charter
values — those vdues tha underpn each ight and gve it meanng— hdp ddemine
the exent of any gven infringamert in the paticular adninistrative conext and,
corrdatively, when limitations on tha right are propdionae in light of the
applicable statutory objectives’: para. 36, citing Alberta Hutterian Brethren d Wilson
Colony, 2009SCC 37, [2009] 2S.C.R. 567,at para. 88 L. Sossh andM. Friedman,
“Charter Vaues and Administrative Justice” (2014), 67 SC.L.R. (2d) 391, app. 403-
4. This passsagesuggeststhat Charter values can @sistin the agludicaion of daims

tha are baed onCharter rights.

[171] Confusion aises, however, wheiCharter vaues are sed & astanddone
basis for the agudicaion of Charter claims. This is becage the scope of Charter
values is often undefedin the jurisprudence. Irsome caes, a Charter vdue digns
with a paticular Charter right. In ather caes, the vdue dos nat line up wth ealier

Charter jurisprudence. Tis lack of danty haghtens the pdertia for unpredctade



ressoning.As Lauwes andMill er JJA. recenly natedin ther concuring reaonsin

GeH v. Canada (Atorney Geneal), 2017 ONCA 319, 138 OR. (3d) 52, &para. 79

Charter vdues lendthemselves to subjedive appicaion becase thereis
no dodrind structure to gude ther idertificaion or apficaion. Ther
use injeds a measure ofindgeminacyinto judicial reasoning becase of
the irremedally subjedive — and véaue laden— naure of seleding
some Charter vadues from among dhers, and of asigning rdative
priority among Charter vaues and caonpeting corstitutiond and conmon
law piindples. The prolbem of subedivity is paticuady acue when
Charter vaues are undestood a& competing with Charter rights.

(See #so E.T. v. Hanilton-Wertworth District Schobd Boad, 2017
ONCA 893, 397C.R.R. (2d) 231, apara. 103-4.)

[172] This lack of darnty is an impedmen to appying a stuctured and
corsisient approacho adudicaing Charter claims. At the ouset, it is more dfficult
to ascertain wheher aCharter vaue ha beeninfringed see A. Macklin, “Charter
Right or Chatter-Lite? Administrative Discretion and the Charter” (2014), 67 SC.L.R.
(2d) 561, 4 p. 571. Tls difficulty extends throughou the andysis This is becage
the exstence andeveity of theinfringemert is informed bythe scope ofthe vdue d
issue. Without a proper understanding of the scope, it is “difficult if not impossible to
apply” the proportionality analysis required by Doré andLoyda: C. D. Bred and E.
Krajewska, “Doré&: All That Glitters Is Not Gold” (2014), 67 SC.L.R. (2d) 339, ap.

353.

[173] In this apped the mgority employs the term Charter “protections’ —

meaning “both rights and values’ — to referto the corstitutiond guarartees of the



Charter: M.R., & para. 58, iting Loyda, at para. 39. Wh resped, this language dae
littl e to darfy the rde of Charter vadues in the agludicaion of Charter daims. By
equating “rights and values’ under the umbrella term of “Charter protections’, the

majority undemines the view tha rights and véues are dstinct in scope and furtcon.

[174] Where annfringanent of Charter rights is dleged,thereis no regon to
depat from an approach Isad onthose Charter rights. A clamart bringing a
Charter chdlengeis ertitledto a déeminaion of wheher hs or herCharter rights
have beerinfringed. Ifthe daimarnt succeed, the govermert then must havethe
oppotunity to arguethat this limit on Charter rights is justified unders. 1. Ths

follows from the structure ofthe Charter itself.

[175] The poant is this. In cases whereCharter rights are painly at stake, couts
and dher decsion-makess have a costitutiond obligaion to addras the iights
claims as such andto doso exgicitly. An andysis based onCharter vdues shoud
not edipse or supdarn the andysis of wheher Charter rights have beennfringed.
WhereCharter rights have beennfringed by adhinistrative adors, reviewing couts
must dgemine wheher the state meds the burden ofjustifying the infringeamert
accordng to s. 1. Ths is na a matter of dodrind preference.tlis a corstitutiond

obligaionimpaosed bythe Charter.

B. The ScopefCharter Rights



[176] My nex concern rkates to the interprdation of Charter rights. As the
majority reasons show, the Doré/Loyda framework fdlows a two-step andysis for
adudicaing Charter clams. Underthis approachtheinitial burdenis onthe daimart
to demonstrate that the impugned desion infringes his or herCharter rights. This
requres tha the revewing cout possessa proper undstandng of the scope ofthe
rights a issue in order to deemine wheher the Charter has been infringed.
Accordngly, the proper denedion of the scope of Charter rights, based onthe
purpcsive approachset ou in our jurisprudence, mmains an e<ertia step in dl

Charter adudicaion,induding undethe Doré/Loyda framework.

[177] This ddinedion precede any detsion & to wheher there ha been a
limitation of the guarateed rght or freedon: e.g.lrwin Toy Ltd. v. Quebec (#orney
Geneal), [1989] 1SC.R. 927, & p. 967 R. v. $hgh 2007 SCC 48, [2007] 3S.C.R.
405, & para. 42-48 KtunaxaNation v. Bitish Columba (Forests Lands and Natural
Resource Opeations), 2017SCC54, [2017] 2S.C.R. 386, apara. 61. Irmany caes,
this stepmay beimplied or conlusory, espedaly wheretheinfringement of the ight
or freedan is evidert. In ahers, an exficit ddinedion of the ight or freedon
detemines the oucome of the Charter claim. In dl cases, it remains a logcdly
necessary — if from time to time urspoken— step in the andysis In plain tems
thereis no need forjustificaion if thereis no infringemert, andthere can be no

infringement if the daim falls outsidethe scope ofthe iight at issue.

(1) Purpcsive Ddinedion




[178] Like most corstitutiond documerts, the Charter is phrased in open-
texturedterms tha alow for adapetion to changng drcumst@ance. Its interpreation
cdls for a broad and purgwe approachHunter v. Sotham Inc, [1984] 2S.C.R.
145, & p. 156 R. v. Bg M Drug Mat Ltd., [1985] 1S.C.R. 295 Re BC. Motor
Vehcle Ad, [1985] 2S.C.R. 486, & p. 509 Eldridge v. Bitish Columba (Attorney
Geneal), [1997] 3S.C.R. 624, & para. 53 Vriend v. Aberta, [1998] 1S.C.R. 493
Figuegoa v.Canada (Atorney Gengal), 2003SCC 37, [2003] 1S.C.R. 912, & para.

20.

[179] This approach reques couts to favour generaglinterpreations of the
Charter and to avoid narrow or technical ones that could “subvert the goa of
ersuring tha right hdders erjoy the ful beneft and preedion of the Charter”:
Doucd-Boudeau v.Nova Sctia (Minister of Educdion), 2003SCC 62, [2003] 3
S.C.R. 3, d para. 23.tldso recogiees tha the iights and freedms guarameed bythe
Charter “must . . . be capable of growth and devpment overtime to med new
socia, political and historical realities often unimagined by its framers’: Hunter, at p.
155. As pat of this approachthe Court has cauioned agmst undue #ertion to the
historicd meanng of lights and freedms as undestood whenthe Charter was
enaded. Ths dlows the Charter to keep pace ith sodetal change and aares tha
its protections are not “frozen in time”’: B.C. Motor Velhcle, at p. 509 see éso R. v.
Tessling, 2004SCC67, [2004] 3S.C.R. 432, & paras. 61-62 Rderencere Same-Sex

Marriage 2004SCC79, [2004] 3S.C.R. 698.



[180]

The foundé@ond case in defning this approachs Big M, in which Justice

Dickson (e hethen wa&) hdd tha the language othe Charter must be read wh a

viewto its purpcse:

[181]

This Court has dready,in some measure, set out the baic approacho
be takenin interprding the Charter. In Hunter v. Sotham Inc, [1984] 2
S.C.R. 145,this Court expressdthe view tha the proper approadio the
definition of the iights and freedms guarateed bythe Charter was a
purpcsive one._Themearing of a rght or freedon guarateed bythe
Charter was to be acettained by an angsis of the purpge of such a
guararnee it was to be undestood, in ather word, in the light of the
interestsit was meart to praed.

In my view this andysis is to be undeeken, andhe purpse of the
right or freedan in question is to besouglt by referenceo the charater
and the larger olpeds of the Charter itself, to the language chsen to
articulate the spedfic right or freedan, to the hstoricd origins of the
conceps ershrined, and where appale, to the mearing and purpse of
the dher spedfic rights and freedms with which it is asodated within
the text of the Charter. Theinterprdation shoud be, a thejudgmert in
Souham emphesizes, a generos rather than alegdistic one, aned d
fulfilli ng the purpse of the guaratee andsecuing for individuds the
full beneit of the Charter’s protection. At the same time it is important
not to oveshoa the atud purpce of the light or freedan in guestion,
but to recdl tha the Charter was nat enaded in a vacum, and must
therefore, as this Court’s decision in Law Sodety of Uppa Canada v.
Skapnke, [1984] 1 SC.R. 357, illustrates, be pacedin its proper
lingustic, philosophc and listoricd cortexts. [Emphasisadded p. 344.]

Severd pants can be drawn fmm this passage. The ifst is tha the

purpcsive approachlike aher approacteto corstitutiond language, crées a

framework for éuddaing meanng from generd wordng. Purpcse defnes the

boundaies of this framework andis usedto drawtheline béween véid andinvdid

interpreation.



[182] The second pit is tha couts needto be mindfu of exendng the
meaning of constitutional text beyond “the limits of reason” so as not to “overshoot the
actual purpose of the right or freedom in question”: Hunter, a p. 156 Big M, at p. 344
R. v. Subay, 2009SCC 33, [2009] 2S.C.R. 460, & para. 24 Divito v. Canada (Pubc
Sdety and Emggency Pepaedney, 2013SCC47, [2013] 3S.C.R. 157, apars. 19-
20. Such unresonable exersions are no hardto envusage. libeity as guararteed bys.
7 of the Charter, for instance, cold be read sbariing dl restrictions on the free
choice of individuals. As one author explains, “[s]luch interpretations may be
serseless in tha everylaw woud presumptively violate the Chater and reqiue a
sedion 1justificaion, bu they are nbpreduded bythe word [of the Charter] & such
and are more ‘broad’ and ‘generous’ than the interpretations given to these terms by the
courts’: B. Oliphant, “Taking Purposes Serioudy: The Purposive Scope and Textua
Bounds of Interpraation Underthe Canadan Chater of Rights andFreedaons’ (2015),

65:3 U.T.L.J.239, d p. 253 (enphasisddeted).

[183] This exdains the cerral role of purp@e in ourinterpreaive approach. 8
this Court nated in R. v. Gant, 2009 SCC 32, [2009] 2S.C.R. 353, & para. 17,
“[w]hile the twin principles of purposive and generasiinterprdation are réated and
sometimes conflated, they are nbthe same. The purpse of a rght must dways be
the daninart concernin its interprdation; generaity of interpreation is subordnae
to and constrained by that purpose” (citing P. W. Hogg, Constitutiond Law of

Canada(5th ed.Supp.), & pp. 36-30 and 36-31).



[184] The am of Charter interpreation, then,is to defnethescope of prteded
rights and freedms by referenceo ther purpee. Ths requres coutsto ascettain the
purpcse of the Charter right or freedon so as to praed adivity tha cames within
tha purpese and exiude ativity tha does nat: Hogg, Constitutiond Law of Canada
at pp. 36-30 and 36-31.Adiscussd, this does nat meantha the hstoricd intertion
of those who dratied the Charter is degemindive: B.C. Motor Vehcle, a p. 5009.
Rather,the focis is ontheintereststhe Charter is meart to praed: Big M, at p. 344.
In ascettaining the purpse of a rght or freedaon, the couts corsider a nmber of
indicaors, induding the text of the Charter; the cortext and overkh purpese of the
Charter; the hstoricd and plil osophicd roas of the light or freedon, which provde
insight into the intereststhat the Charter was intendedto praed; the canmon law
and preCharter jurisprudence dding with similar rights; and, of couse, the Charter
jurisprudence it has deveoped see e.gHunter, at pp. 154-60 Oakes, at pp. 119-
34; Big M; Andrews R. v.Therers, [1985] 1S.C.R. 613 R. v. Srith, [1987] 1S.C.R.
1045 Irwin Toy, Mortréd (City) v. 2952-1366 Québec InR005SCC62, [2005] 3

S.C.R. 141.

[185] This approachis meart to operde within and gve effed to the structure
of the Charter. Guded by a purpsive readng, couts must ddinede Charter rights
based on cosiderdions tha are intrinsic to the ights themselves. If a daiman
demonstrates aninfringement, s. 1 then & ows the cout to corsider exrinsic fadors
to daemine wheher the infringamert is justified. Thee exrinsic fadors do nd

affed thescope ofthe ight. These steps — the déinedion andinfringement andysis



followed by the justificaion andysis — are concefudly distinct. On occaion,

however this Court has depated fram this distinction.

(2) Déinedion Throughlustificaion

[186] This Court has from time to time favoured an approadb Charter rights
tha avadds ddinedion and rées instead ons. 1 to ersure tha rights are exerised
within proper bounsl The rdionde pu forward forthis approachs tha, in cortrast
to aninternd ddinedion fdlowed by a @tind justification, jumping aheado an
andysis unders. 1 dlows the Court to corsider the ful range of rkevart fadors,

induding the coriext in which the iight operaesin the arcumstances of the cae.

[187] A number of caes have fdlowed this approach. One erwmle is the
dedsion of Justice LaForestin B. (R) v. Children’s Aid Society of Metropolitan
Toronto, [1995] 1 S.C.R. 315, who noted that “[t]his Court has consistently refrained
from formulating internd limits to the scope of freedm of rdigionin cases wherethe
corstitutiondity of a legslative schane was raised it rather opged to bdancethe

competing rights unders. 1 ofthe Charter” (para. 109).

[188] There areimplicaions to adoping such an approachsome of whch
appear advaageows. Themost obvous is tha it dlows claimarts to dschargethear
burden of proof ofnfringamert with rdative eae, movingthe andysisreadlytos. 1.
This shifts the burden ofustificaion orto the govermen, which, intuitively, seems

fair givenits position of power rkative to individud clamarts. This approach lao



resolves ambiguity in favour of a broadcope for rghts and freedms. As Justice La
Forest exdainedin B. (R.) “[n]ot only is this consistent with the broad andiberd
interpreation of nghts favoured bythis Court, bu s. 1is a much more fexible tod
with which to balance competing rights’ (para. 110). Subsequent expressions of this
approach have lied pimarly on the argment tha s. 1, in contrast to “internal
limits’, allows for a more fulsome consideration of competing rights and interests:
Multani v. Commssion scdaire Marguaite-Bougeoys, 2006SCC6, [2006] 1S.C.R.

256, d paras. 24-31.

[189] Whaever the advatages of gving this type of reathg to rights and
freedans aninterprdive approachha blurs the dstinction bdéweeninfringanert
and justificaion ignores the arclitedure of the Charter. As discussd, the
adudicaion of Charter clams need to follow a stuctured two-step proces A
preference for recoficng canpeting rights andinterests unders. 1 doe nat obviate
the need for amitia deeminaion of wheher aCharter right has beeninfringedin
the first place. Tlis step— which requres defining the scope ofthe paticular right
— is arterior to and concepadly distinct from the corsiderdion of exrinsic fadors
tha may ormay nd justify limiti ngthe exertse of tha right in the arcumstances of
the cae. These exrinsic fadors come into pay duing the andysis of s. 1. They are,

however, nordevart to the ddinedion ofthe ight itself.



[190] An approachtha skims over the proper dienedion of nghts and
freedans runs the iisk of distorting the reéationship bdweens. 1 andthe prdedions

guaraeed bythe Charter. As Chief Justice Dckson statedin Oakes, a p. 135

It is importart to observe & the ouset tha s. 1 ha two fundions: first,
it corstitutiondly guaratees the ights and freedms set ou in the
provisions which fdlow; and, second,it states exdicitly the exd¢usive
justificatory criteria (ouside of s. 33 of the Constitution Ad, 1982
aganst which limitations onthaose rights and freedms must bemeasured.
Accordngly, anys. 1inqury must be prenised on an undstandng tha
the impugnedlimit violates corstitutiond rights and freedms — rights
and freedms which are parof the supreme law of Canada. [Enphasis
added.]

[191] Thetwo fundions of s. 1 opergein tandem. Becage ofthe seriousnessof
finding aninfringemert of a Charter right — which, in esence, delares the breach
of a corstitutiond guaramee — the ddinedion of these rights must be carred ou
with care corrgpondng to the gravty of the matter. If infringemerts aretoo ready
found onthe bais of adivities tha fall outside ofthe prdedive scope ofthe ights,
then couts may wdl too ready find tha the govermen has met the justificaory
burdenset out in Oakes. As Professor Hogg suggests, “[t]here is a close relationship
between the standard ofjustificaion requred unders. 1 andthe scope of the
guarareed rghts. If the couts give to the guarateed rghts a broadnterpreation that
extends beyondthar purpase, it is inevitade that the cout{s] will reax the standard
of justificaion unders. 1in orderto uplold legidation limiting the extended right”:

Constitutiond Law of Canada a p. 38-6 (foonote amitted) see déso P. W. Hogg,



“Interpreting the Charter of Rights. Generosity and Justification” (1990), 28 Osgoode

Hall L.J. 817.

[192] This canleadto situaions whereby cdain rights are rotindy said to be
infringed oihy for the damant to betold tha the infringement is justified by any
number of countervailing considerations. As Professor Newman puts it, “[t]he
situaion becones one in which the prima fade violation of rnights by the state
becanes a rodine condion precsely becage no dstinctions are drawn hbisveen
legitimate and illegitimate claims’: D. Newman, “ Canadian Proportionality Analysis.
5% Myths’ (2016), 73 SC.L.R (2d) 93, & p. 99. Ths has a nunber of worisome
implications. It erode the seriousness of finding Charter violations. It increaes the
role of pdicy corsiderdions in the agudcaion of Charter clams by shifting the
bulk of the andysisto s. 1. Andit distorts the proper rigtionship beween the

branche of governmert by unduy expandhgthe pdicy making rde ofthejudiciary.

[193] Takento its logcd end,this approach pshes the enire adudicaion of
Charter claims towards bdanang, wherebyights andjustificaions are cosideredin
a type of bended angsis The reult is an urstructured, somewhd condusory
exergse tha ignores the framing of the Charter and depas fundamertally from the

foundaiond Charter jurisprudence othis Court.

[194] The agludicaion of Charter claims involves questions of corstitutiond
law. The fat tha Charter rights are implicaed in the work of adhinistrative

dedsion-makess on a dayto-day bais does na changethis fad. Onjudcia review,



asin ather proceeihgs, Charter claims demand anbyticd rigour. Ths starts with the
corre¢ ddinedion ofthe scope ofthe iights and freedms at issue. Such ddinedion
provides to the revewing cout the franework within which the Charter daim is to
be agudicaed. t degemines, inter alia, the réevance of enence adduced bhe
clamant andthe standard agast which the goverment condut is to be evéuaed.
The am is na to produce an undy restrictive readng of the ight or freedon a
issue. Rather, it is to ersure tha the rest of the andysis does na go off the rals

becawse the iight has been gven an erroneadefnition.

C. The Buden d Prodf in Charter Litigation

[195] My find concern rkates to the burden of prooin Charter aqudicaion
and wha tha burden etails. Underthe wud rules of judicia review, it falls to the
apdicart to demonstrate tha the impugned desion shoud be oveturned. By
cortrast, underthe approaclset out in Oakes, it is governmert tha beas the burden
of justificaion oncethe daimart has demonstrated aninfringanernt of his or her
Charter rights. The Doré/Loyda framework lies at the intersedion of adninistrative
and comtitutiond law bu it has remained compicuoisly silent on wherethe burden

of prooflies.

[196] It is difficult to condudetha Doré changedhe burden of proof fothe
adudicaion of Charter cdaims in the adninistrative coriext in the alsence of an
expicit discusson to tha effed. Thus, oncethe daimant has demonstrated tha an

administrative decsion infringes his or herCharter rights, it remains incumbert on



the state ador to demonstrate that the infringemert is justified. In dher word, if the
claimant can denonstrate tha an adninistrative dedcsion infringes his or herCharter
rights, the decsionis presumptively unreaonable andthe state must exdain whythis
infringament is a reaonable limit. The revewing cout must ersure tha the state

ador has dischargedhis burden before uphding theimpugned desion.

[197] The mgjority states that “Charter rights are noless robuwstly praeded
under an administrative law framework”: M.R., at para. 57. As discussed, however,
the wud rules of administrative law requre the appicant to denonstrate tha an
impugned desion shodd be oveturned. t is undear whéher this burden pesists
under an awhinistrative law framework onceCharter rights are & stake. Themgority
is silert onthis issue. One cold infer fram this tha animpugned desion shoud be
treded & presumptively reasonable unless the daimart demonstrates that the
dedsion is na the result of propotionde bdandng. Ths woud provde for less
robust pratedion of Charter rights. For the adninistrative law frameworkto provide
for the same praedion of Charter rights as the Oakes framework, the justificatory
burden must remain on the goverment once an infringanert of rights is

demonstrated.

[198] Such an approach fl@mws from first princples. The adninistrative state
IS a statutory credion. As legslation must comply with the Charter, it follows tha
dedsions taken pusuart to legslation must adso canply with the Charter: Saight

Communcations Inc. v. Dawdson, [1989] 1S.C.R. 1038 Ross v. New Brunswick



Schod District No. 15 [1996] 1S.C.R. 825 Eldridge Multani; Canada (Atorney
Geneal) v. PHSCommuiity Sevices Sogety, 2011SCC44, [2011] 3SC.R. 134, &

para. 117.

[199] The Constitution Ad, 1982 gives nomative pimacy to the ights and
freedons guarateed bythe Charter. By virtue ofs. 1, anylimit onthese guaratees
Is presumptively uncorstitutiond. This mears tha rights infringemerts canstandonly
if the limit complies with the reqiuremens of s. 1 (or, in some caes, if the
govermmert invokes the overrde provsionin s. 33 ofthe Charter). These aretheonly
options: the govermernt ether justifies the infringament, exanpts the infringeamnert

from conrstitutiond scrutiny, ortheinfringemen is remeded bythe cout.

[200] Wherethe goverment opts for justification, it faces successve hurdes.
Under the Oakes framework, to estadish tha an infringemert is reasonalle and
demonstrably justifiedin a free and deocrdic sodety, the state must, first, idertify
an obedive of sufficient importance to warran overiding a costitutiondly
proteded tight or freedan. Second the state must show that theinfringemen passes a
“proportionality test”: Oakes, a p. 139. Ths ertails showing that the measure is
rationdly conneted to the idertified oledive, tha the infringement is minimally
imparing andtha a baanceis struck béweenthe infringng effeds of the measure
andthe importance ofthe opedive. TheOakes framework expreses corstitutiond
principles of fundanertal importance — namely, tha the ights and freedms

guarateed bythe Charter estabdish aminimum degree of priedion tha state adors



must resped, andtha any volation of these guaratees will be subjed to dose and

sernous scrutiny.

[201] There is no quetion tha these pindples cortinue to gude our
assessnert of state adionin the adninistrative cortext. Rather,the debte has certred
on howto operéiondise these plindples. In this apped the mgority exdains tha
once an infringement has been shown, the question becomes “whether, in assessing
theimpad of the reevart Charter pratedion and gventhe naure ofthe decsion and
the statutory and fatud cortexts, the decsion refeds a propotionae bdanang of
the Charter protections at play”: M.R., a para. 58, citing Doré, & para. 57, and
Loyda, & para. 39. | do rtaseethis framework & fundanentally devating from the
principles set out in Oakes. Indeed this Court sougtt in Doré to achieve “conceptual
hamony bdéween a resbnablenessreview andthe Oakes framework” (para. 57). The
key to acheving this hamony is nat the substitution of the pindples of Charter
review forthose of adninistrative law. Rather, & Loyda makes clear,the solution is

toinfusejudicia review with the cosiderdions tha make upthe Oakes andysis

[202] All the demerts in the Oakes test have a rte to pay in the judicia
review of adninistrative dedsions under Doré. In Doré, this Court said tha a
decision will be found reasonable if “the decison-maker ha propety bdancedthe
relevart Charter value with the statutory objectives’ that the decision-maker wa
boundto carry ot (para. 58). Tis requres anidertificaion ofthe statutory ojedive

at issue, whch correponds to the first step underOakes. Once a kaimart has made



out tha a decsion ha infringed aCharter right on judicial revew, the state must
identify a “sufficiently important objective’ that could make infringing the Charter
right ressonable: Oakes, & p. 141. The proptiondity andysis will then be cared
out in rdation to that oljedive. Ths oljedive must be sufficiertly pressng and
substartial to justify the infringement of Charter rights: Sauvé v.Canada Chief
Eledoral Officer), 2002 SCC 68, [2002] 3S.C.R. 519, & para. 20 Hutterian

Brethren at para. 42.

[203] The state must then show that the decision reflects a “proportionate
bdandng ofthe Charter protections at play”: Doré, at para. 57. Tis corresponds to
the “proportionality test” under the second step of Oakes, which indudes the andysis
of rationd connetion, minimal imparmert, andthe bdance baveen benetia and

ddeterious effeds.

[204] First, if thestate cannb damnonstrate tha the decsion-maker ha rendered
a degsion tha is rationdly conneted to the identified statutory oljedive, thenthe
dedsion, of necssity, canntd be reaonable. In dher word, if the decsion is nat
rationdly conneted to the statutory oljedive, then the decsion-maker wil have
aded ouside its mandae. Second, a the majority has stated, the dedsion will be
minimdly imparing if it affects the right “as little as reasonably possible” in
furtheling the statutory oljedives idertified bythe state: M.R., & para. 80, iting
Loyda, at para. 40. Finally, the state must show that the decision strikes “a reasonalle

bdance bewveen the bendfs to its statutory oljedives and the seveity of the



limitation on Charter rights at stake”: M.R., a para. 91. If the state can meet this
propotiondity test, the decsion will be resonable despite hawng infringed a

Charter right.

[205] | recognze, & does the Chief Justice, tha the main hurde for the state
will be the “final stages of the Oakes framework wsedto asessthe resonableness of
alimit on aCharter right under s. 1: minimal impairment and balancing” (Loyda, at
para. 40 CJR., & para. 113). Howevetha is na to say tha the idertificaion of
statutory oljedives or the rdiond connetion step ceae to be réevan. The fat tha
most statutes revewed undethe Oakes test have faed a the minimal imparmert or
propotiondity stages does na meantha couts have stoppedlooking to raiond
connet¢ion. Nor dos it mean tha corsiderdion of the pressng and substartial
objedive ha ceaedto be réevart. Similarly, in the adninistrative coriext, the fad
tha most adninistrative degsions will be rdiondly conneted to an idertified
statutory oljedive doe na meantha the inqury need no be carred od. It mears

only that this componen of the andysiswill often ready bemet.

[206] | add this. While the decsion in Doré was motivated by a dsire to
streamlinethe revew of adninistrative dedgsions for campliance vith the Charter, its
stated preference for a “robust conception of administrative law” should not have the
(unquestionally unintended) effet of dluting the prdedion affordedto Charter
rights (para. 34). Noshoud it risk shifting the justificatory burden oto daimans

oncethey have deonstrated aninfringemert of thar rights. Thejustificaory burden



must therefore renain wherethe Charter places it; on the govermen, whenever a
clamant demonstrates tha his or her Charter rights have beerinfringed. For the

administrative state, this is nomorethan whas. 1 ofthe Charter requres.

[207] As a find pant, | do nd dispute tha Doré and Loyda are lnding
precedets: M.R., & para. 59. Thesuggestion tha the Doré/Loyda framework
requres clanficdion is in no wayincorsisent with this. Wheher in resporse to
judicial, acadenic, or dher crticism, this Court has on numerous occaions built on
its jurisprudenceto provde for greter darnty and cosisencyin the law. see e.g.
Canada v.Craig, 2012SCC43, [2012] 2S.C.R. 489, & para. 29 Dunsmur, at para.
24; Pad v. Bitish Columba (Farest Appeds Commssion), 2003SCC 55, [2003] 2
S.C.R. 585, & para. 39. Indeed)oré itself was an dtempt at claiifying confision in
thejurisprudence (para. 23). Teedevéopmens refled howthe canmonlaw worls,
throughthe apjicaion and, where warréed, the darificaion of jurisprudence. On
these matters, | can do no hier thanto qude Lord Denimg from his book The

Discipline d Law (1979), ap. 314

Let it na bethougtt from this discourse tha | am aganstthe dodrine of
precedet | am nd. It is the found#on of oursystem of cese law. Ths
has evdved by broademg down fran precedeh to preceden By
standng by prevous degsions, we have kefthe canmonlaw on a good
course. All tha | am aganstis its too rigid appicaion— a nigidity which
insiststha a bad precedémust necessarily be fdlowed. | wold tred it
as you woud a pah throughthe wood. You must follow it cetainly so
as to reach your endBut you must na let the pah becane too
overgrown. Youmust cu ou the dead wood antrim off the side
branche, dse you wil find youself lost in thickes and branbles. My
pleais simply to keepthe pah to justice dear of olstructions which
would impedeit.



[208] Having set out wha | view & the proper approado the agludicaion of
Charter rights in the adninistrative coriext, | turn nowto the main Charter right at

issuein this appeé freedan of rdigion & guaraeed bys. 2(@).

IV. Sedion 2@) of the Charter

[209] The “freedom of conscience and religion” guaranteed by s. 2(a) is an
esentia pat of life in Canadan sodety. From the most faithful bdieverto the most
convnced #hest, it prateds our light to bdieve in whaever we chose andto
manifest those bdiefs withou fear of hindrance or repsal. This freedan shields our
most persond bdiefs — amongthaose tha speakto the core of who we are and how
we choae to live ourlives — from interference bythe state. Gventhe dversity of
beiefs in our sodety and the mannerin which those bdiefs are manfested, the
breadh of this freedan has the pdertia to creae friction. Resolvingthis frictionin a

mannertha refledsthe purpee ofs. 2(@) is, on occaion, a necgsary exercse.

[210] The friction in this case arses beweenthe rdigious freedon clamed by
TWU andthe mandae of the LSBC to reguate the legd professon in the puliic
interest. This requres an andysis of s. 2(@) andits role in ourjurisprudence. In wha
follows, | canvasthejurisprudence retive to s. 2(@) and | déinede the scope ofits
protedion baed onthe purpsive approach aeribed above. then have regar the
infringanen aleged bythe daimarns. My condusion s tha the dl egedinfringement

does nat fall within the scope of freedm of rdigion.



A. The ScopefoSetion 2(a) d the Charter

[211] The scope of freedm of rdigion was first set out by Justice Dickson in

Big M:

The es®nce ofthe concepof freedam of rdigionis the iight to ertertain
such rdigious bdiefs as a peson choaes, the iight to dedare rdigious
bdiefs operty and wthou fear of hndrance or repsa, andthe right to
manfest rdigious bdief by wowship and pratce or byteachng and
disseminaion. But the concepmears morethantha.

Freedaon can pmarily be charaierized bythe alsence of coelion or
corstraint. If a pesonis compdled bythe state orthe will of andherto a
course of ad¢ion orinadion whch he wold na otherwise have chsen,
heis na ading of hs own vdition and he canndesaid to betruly free.
One ofthe major purpaees of the Charter is to praed, within reaon,
from compulsion or restraint. Coerdon indudes nat only such Hatart
forms of campulsion & dired commands to ad or refran from ading on
pan of sandion, coerton indudes indired forms of cortrol which
determine or limit dterndive couses of condut avalade to ahers.
Freedaon in a broadsense embraces bah the alsence of coelion and
corstraint, andthe light to manfest bdiefs and pratices. Freedan mears
tha, subjed to such limitations as are necgsary to praed pulic safety,
order, helth, ormords or the fundanental rights and freedms of athers,
no oneis to be forcedto ad in a way cotrary to his bdiefs or hs
corscience. [Enphasisadded pp. 336-37.]

[212] We can drawtwo condusions with resped to the naure of rdigious
freedan unders. 2(@) from this founddiond jurisprudence. Theiffst is that religious
freedam is based onthe exerise of free vill. This is becage rdigion, d its core,
involves a profountly persond commitment to a set of bdiefs and to vaious
pradices seen & following from those bdiefs: R. v. Eavards Boolks and At Ltd.,
[1986] 2S.C.R. 713,at p. 759 Syndcat Northcrestv. Anselem 2004SCC47, [2004]

2 SC.R. 551, & para. 39. The foauof rdigious freedam, then,is persond chdce



Amselem at para. 43. Whiber this chace digns with an offcia rdigion is na

relevarnt. For the purpaes of s. 2(@), wha mattersis that this chdceis made freéy.

[213] Thesecond conlusionis a cordlary ofthe frst: religious freedan is dso
defined bythe alsence of costraint. From this peispedive, rdigious freedan amsto
proted indviduds from interference wth thar religious bdiefs and pratices. Its
charater is noncoerove; its artithesis is coerced confanity. This undestandng of
religious freedan is roatedin the phlosophicd tradtion tha conceves of freedan in
terms of the alsence ofinterference wh individud chdce see e.g. 1Beilin, Four
Essays on Libety (1969), & pp. 15-22. Irthejurisprudencethis freedan appies to
believerss and nonbkeeves dike & the Charter provides bath freedan of rdigion and

freedon fromit: Big M, a p. 347 Saguenayat para. 70.

[214] This emphasis on the free chixe of the bdieveris refleded in the
jurisprudence. IMAnmselem for instance,theissue wa whether Othodox Jews coud
build succals on the bacones of thar condaminium apatmernts for the duréion of
the Jewish hdiday of Succd. Thase whomanagedhe apatment buldings oppsed
this on the bais tha it violated byaws of the condeinium. While this case was
dedded undethe QuebecCharter of Human Rghts and Feedoms, R.S.Q., ¢.C-12
— which appiies to the condut of private individuds — the Court was exgicit in
stating that its degsion was equdly appi cade undetthe Canadan Charter (para. 37).
Writing for the mgority, Justice lacobuccexdained tha, a the first stage ofthe

religious freedan andysis anindividud claimarnt need oty demonstrate asincere



adherencéo a bdief or pratice havng a nexsa with rdigion (para. 46). The foswof
this approach wson the chace ofthe bdiever, regarbkss of wheherthe bdief or
pradice wa recogized by an oftia rdigion. This, it did nd matter wheher
Orthodox Judasm objedively requred the daimans to buld individud succals on
thar bdcones. All that mattered was the claimants’ sincere belief in their religious

obligaionto doso andther chaceto ad ontha bdief.

[215] Themgority degsion in Multani provides a futther exanple. Intha case,
theissue wa whether GurbaSinghMultan, athirteen year la Sikh boy, cold bring
his kirpanto schod nawithstandng the refisal of the schod boardto grart him an
exanption fram its prohbition aganst bringing weapos to schod. As the schod
board had effectively forced him to choose between “leavng hs kirpan & home and
leaving the public school system”, Multani was only required to show that his
“personal and subjective belief in the religious significance of the kirpan” was sincere
in orderto demonstrate that the decsioninfringed lis rights unders. 2(@@) (para. 37-
41). The fattha other Sikhs might have conpromised onther bdiefs when faced
with the prohbition wa na rdevart (para. 39). The dy rdevart fador was the

persond chdce byMultan to adherdo his bdiefs.

[216] As a find exanple, the degsion in Hutterian Brethrenis ill ustrative. In
tha case, the Huterites of Wilson Colony sought an exenption from an Albeita law
that required all drivers licences to display a photograph of the licensee. The

members of the Colony sinceréy bdievedtha pemitting ther phdo to be taken



violated the Second Commandment. Given this bdief, the law forcedindividud
Colony members to chose bdéweenthar fredy hdd rdigious bdiefs and olbaining
drivers licences. Although a majority of this Court ultimately uphéd the provndal

law, the enire Bench accegedtha it infringeds. 2(@).

[217] This focus ontheindividud chdce of bdéevers does na derad from the
commund asped of rdigion. For many rdigions, canmunity is crticd to
manifesting fath. Wheherthrough conmund worship, rdigious educéion, or good
works, the canmunity is often the pultic face of région. In dher word, it is how
the rdigion engagewith the wotd. To borrow fron Justice Sacls then ofthe South

AfricanConstitutiond Court:

Certain rdigious seds do turn ther back onthe wotd, bu many major
religions regardit as patt of thar spiritud vocdion to be ative in the
broadersodety. Not only do they preelytise throughthe meda andin
the pulic square, régious bodes play alarge parin pubic life, through
schods, hospitals and povey rdief. They conmand ehicd behavour
from thar members and bear wnessto the exerse of power byState
and pivate agenies; they pranote music, at andthedre; they provde
hdls for community adivities, and conduca gre& varnety of soda
adivities for ther members andthe generapullic. They are parof the
fabric of pubic life, and costitute at¢ive demens of the dverse and
plurdistic naion coriemplated bythe Constitution. Religion is nat just a
guestion of belief or doctrine. It is part of a way of life, of a people's
temper and cliure. [Footnotes omitted.]

(Christian Educ@ion Soth Africa v Mnister of Educaion, [2000] ZACC
11, 2000 (48.A. 757, & para. 33)

[218] This conmmund asped of rdigion is recogmzedin ourjurisprudence. A

Justice LeBel stated in Hutterian Brethren, “[r]eligion is about religious beliefs, but



also about religious relationships’ (para. 182). This dimension of religious freedam
was certral to the decsion of this Court in Loyda, wherethe mgjority hdd tha
“[r]eligious freedom under the Charter must therefore accounfor the sodally
embedded niure of rdigious bdief, andthe deeginkage beweenthis bdief andits
manifestation through communal institutions and traditions’ (para. 60). In this
respect, | agree with the majority that “[t]he ability of religious adherents to come
togeher and cre@ cohsive canmunities of bdief and praticeis animportart asped

of religious freedan unders. 2@)”: M.R., at para. 64.

[219] While acknowedgng this commund asped, | undescoretha rdigious
freedon is pranised onthe pesond volition of individud bdieves. Although
religious communities may adop their own rdes andmembership requrements, the
founddion ofthe canmunity remains the vduntary chace ofindividud bdieves to
join togdaher onthe bais of thar common fath. Therefore,in the conext of this
apped | woud dedineto find tha TWU, as aninstitution, pessesss rights unders.
2(a). | natethat, evenif TWU did passsesssuch tights, these wodd na extend beyond
those hed by theindividud members of the fath canmunity. For the ranainder of
the analysis, | will employ the term “claimants’ to refer to the individud claimansin
this appe& Mr. Volkenat and dher members of the evangkecd Christian

community a TWU. This exdudes TWU as aninstitution.

[220] To summarize, ourjurisprudence defes the prdedion of s. 2(@) as

extendng to the freedon of individuds to bdievein whaeverthey chose andto



manfest those bdiefs. While s. 2(a) recognzes the canmund aspeds of rdigion, its
protedion ramains predcaed onthe exerise of free vill by individuds — namely,

the chace of each Heeverto adherdo thetends of his or her fath.

B. The Aleged Ifringemenof Setion 2(a)

[221] The daimartsin this appe&arguetha the decsion ofthe LSBCinfringes
s. 2(@) becase it interferes with ther ahlity to atend an accretéd law schod at
TWU with its mandadory Covenan. For the daimarts, the Covenan is integrd to
thar rdigious idertity; it provdes the bais for living andlearnng within an
acadenic canmunity based onthe tends of evangécd Christianty. The LSBC
however, foundhat the Covenant’s mandatory proscription of certain forms of sexual
intimacy conficted with its mandae to reguate the legd professon in the puliic
interest Theissueis whetherthe LSBC infringeds. 2(@) by refwsing to accred the

propasedlaw schod a TWU onthis basis

[222] To estalish aninfringanent of freedaon of rdigion, the daimans must
demonstrate tha (1) theysincerdy bdievein a pratice or béef tha has a nexs with
religion, andtha (2) the impugnedstate condut interferes, in a mannertha is
nortrivial or nd insubstartial, with ther allity to ad in accordance ih tha pradice

or bdief: Amselem a para. 62Multani, a para. 34Ktunaxa a para. 68.

(1) Sinceity



[223] The first step of the infringanent andysis requres the damart to
demonstrate that “he or she sincerely believes in a practice or belief that has a nexus
with religion”: Multani, at para. 34 Anselem at para. 56 Ktunaxg at para. 68. A
this Court speafied in Multani, “[t]he fact that different people practise the same
religionin dfferent ways does nat affed the vdidity of the cae of a peson dlegng
tha his or her freedm of rdigion ha beeninfringed. Whaanindvidud must dois
show tha he orshe sincerdy bdieves that a cetain bdief or praticeis requred by
his or her religion” (para. 35 (emphasis added)). This religious belief or practice must
be awrted in good fah and must nat be 1ictitious, caprcious, or an atifice

Amselem & para. 52Multani, & para. 35.

[224] The asssnen of sinceity requres a precse undestandng ofthe bdief
or pradice d issue.In this appeal, the belief at issue is grounded in TWU'’s religious
roots. Foundedin 1962 bythe Evangkcd Free Church, TWU ha dways sougtt to
provide its studeris with an edud&on groundedn the vdues and pli osophy of
evangdéicd Christianty. Since 1969, the Trinity Western Unversity Ad heas
authorized TWU *“to provide for young people of any race, colour, or creed university

educadionin the ats andsciences with an unddying phlosophy and vewpant tha is

Christian’: Trinity Western University Ad, S.B.C. 1969, c. 44s. 3(2).

[225] Part of the rdigious philosophy espoused by TWU indudes a strong
oppasition to dl forms of sexud intimacy ouside of héerosexud marriage. Tlis

beief is refleded in the Covenan, which anbodes the evangecd Christian vdues



to which TWU is committed. Regardess of thar persond bdiefs, dl TWU studerts

must read and ale bythetermsof the Covenariin orderto atendthe unversity.

[226] At this pant, it is useful to set out which bdiefs and pratices are teaty
not at issue. The decision of the LSBC does not interfere with the claimants' freedom
to bdievetha sexud intimacy outside heterosexua marriage “violates the sacredness
of marriage between a man and awoman”: TWU Covenant, A.R., vol. 1V, at p. 403.

The daimarts remain freeto hdd this bdief.

[227] Similarly, the LSBC does not interfere with the claimants’ ability to ad in
accordance uh thar bdiefs abou sexud intimacy. Udike the damarts in Multani
and Hutterian Brethren for instance, Mr. Volkenan and dher membeis of the
evangdéicd Christian conmunity a&a TWU remain free to ad¢ accordng to thar
religious beliefs in that they can personaly abide by the Covenant’s proscription
against sexual intimacy that “violates the sacredness of marriage between aman and a

woman”.

[228] Wha, then, is the rdigious bdief or pratice d issue? Inmy view, it
relates to the rdigious praoscription of sexud intimacy ouside heercsexud marriage
and the importance ofimposing this proscription on # studerts atendng the
propcsed law schod a TWU. As the mgjority has stated, by creing an acadaic
envronment where thar faith is na corstartly tested, the manddory Covenar
“makes it easier” for the claimants to act according to their beliefs: M.R., at para. 72.

It ensures that all students are obliged to obey “the authority of Scripture’: M.R., at



para. 71. Tls, in turn, “helps create an environment in which TWU students can

grow spiritually”: M.R., at para. 71.

[229] By virtue of béng demed the oppotunity of atendng an accrated law
schod with amanddory covenat the daimarts dlegetha the LSBC has infringed
(1) thar bdief in the importance of #endng an accrated law schod with a
manddory covenahand, (2)more importartly, ther capady to ad¢ in accordance

with tha bdief by dtendngthe propsedlaw schod a TWU: R.F., & para. 96.

[230] This stage ofthe analysis therefore turns on the sincerity of the claimants
bdief in the importance of #endng the propeed law schod with its manddory
Covenant. The majority concludes that it “is clear fran the recordtha evangécd
members of TWU canmunity sincerdy bdievethat studyingin a canmunity defined
by rdigious bdiefs in which members follow paticular rdigious rules of condut

contributes to their spiritual development”: M.R., at para. 70.

[231] With resped, | question wheherthis condusion misses the mark. Does it
suffice forthe purpaes of s. 2(a) tha the daimans sincerdy bdievetha studyingin
a canmunity defined by régious bdiefs cortributes to ther spiritud deveéopmert
(M.R., & para. 70)? Omustthe daimarts rather show tha theysinceray bdievetha
doingso is a pratice requred bythar reigion (Multani, & para. 35)? Thelamarts
have arguedhe fomer onthe bais tha the jurisprudence oly requres tha they

have a belief that “calls for a particular line of conduct”, irrespedive of whehertha



practice is “mandatory or percelved-as-mandatory”: R.F., a para. 94, quoting

Amselem a para. 47 and 56.

[232] A careful reading of the jurisprudence does not support the claimants
paosition in this appe& As this Court set out in Anmselem the qustion of wheher a
beief or pratice is obedively requred by offcia rdigious dogma is irrelevan

(para. 47). It suffices that the claimant demonstrate a sincere belief, “having a nexus

with rdigion, whch cdls for a paticular line of condut?, irrespective of whether
that “practice or belief isrequired by official religious dogma or isin conformity with
the position of religious officials’: Anmsedlem at para. 56 (mphasis added). A tha
matters, then,is tha the daman sincerady bdieves tha thar rdigion canpds them
to act, regardless of whether that line of conduct is “objectively or subjectively
obligatory”: Anselem at para. 56. Tis is refleded in Multani, which states tha al
“an individual must do is show that he or she sincerdy bdievestha a cetain bdief or

pradiceis requredby hisor her religion” (para. 35 (emphasis added)).

[233] If this readngis corred, thenmuch ofthe afidavt evdence reed on by
my cdleagus undemines the view tha the daimarts have advanced sincere beef
or practice that is required by their religion. The majority states that “thelimitationin
this case is of minor significance becae amanddory covenahis, on the record
before 8, na alsolutely requred forthe religious practice at issue’: M.R., at para
87. It exdains tha “the interferencen this case is limited becase the recordnakes

cleartha prospedive TWU law studerts view studying law in alearnng envronmert



infused with the community’s religious bdiefs as preferred (rther than necssary) for
their spiritual growth”: M.R., at para. 88. This evidence should have been considered as
patt of theinfringamert andysis becase it runs courter to the daimarts showing that
theysincerdy bdievetha thar rdigious bdiefs requre a cetan pradice, perMultani,

at para. 35.

[234] With resped, | do nd see howthe mgority can havat bath ways. The
logic of thar paosition seemsto cane downto this: the daimants have a preference
for a praticetha is nat requred, bu is nonghdesspraeded bys. 2(@); however, a
the pratice is na requred, ba ony preferred,its infringement is of little
corsequence. Inmy view, this andysis refleds an overbroad dnedion of the light,

leadng to theinfringament bangjustifiedtoo ready.

[235] Despite this concern, | proceed othe aumption tha the daimarts
sincerdy bdievein theimportance ofstudyingin an enironment where & studerts
ahide bythe Covenan. For the purpaes of my anadysis, | will assume tha the first

stage ofthe andysisis satisfied.

(2) Interference

[236] The secondstage reqires an oljedive andysis of theinterference cased
by the impugned state adion. Ths interferencemust be more than trivial or
insubstartial: R. v. Jons, [1986] 2S.C.R. 284, & p. 314 Edwards Bools, a p. 759

Saguenayat para. 85Ktunaxa a para. 70. Irthis case, the daimarnts must show tha



the decsion ofthe LSBCis capalbe ofinterfeiing with thar bdief in the importance
of attendng law schod with a manddory covenahor with their capady to ad in

accordance ith tha bdief by atendngthe propsedlawschod a TWU.

[237] In esence,the damarts have arguedha the LSBC has interfered vith
thar ahlity to studylaw in an acadaic enuronmert where # studerts are requed
to abde by aset rdigious code of conduc For the daimarts, the rdes set ou in the
Covenah — and, in paticular, the pracription aganst sexud intimacy ouside
heterasexud marriage— must be appied to dl studens who atendlaw schod at
TWU. Thar argumert is tha the refisal of the LSBC to accred the propsed law
schod on this basisinfringes ther rights unders. 2(@). Thus, the daimarts seekthe
protedion of s. 2@ na only for ther own bdiefs andthe iight to abde bythem.
Theyseekthe prdedion ofs. 2(a) for ther effort to ersurethat dl studers atendng

TWU ahide bythese bdi efs— regardessof wheherthey pesondly sharethem.

[238] The majority implicitly accepts this when it writes that “[t|he Covenart is
a canmitmert to enforéng a rdigiously-based code of conducna justin resped of
one's own behaviour, but also in respect of other members of the TWU community.
The effect of the mandatory Covenant is to restrict the conduct of others’: M.R., at

para. 99 (tation amnitted emphasis ddeted).

[239] This is wherethe proper dienedion of the scope ofs. 2(a) comes into
play. As discus=d, the freedm of rdigion prdeded bys. 2(a) is pramised ontwo

princples: the exertse of free wll and the alsence of costraint. Where the



protedion of s. 2(@) is souglt for a bdief or pratice tha corstrains the condut of
nonbdievess — in ather word, thase who have frdg chosen nat to bdieve— the
clam falls ousidethe scope ofthe freedm. In ather word, interference wh such a
belief or pratice is na an infringanent of s. 2(@) becage the coermn of

nonbdievessis na praeded bythe Charter.

[240] Onthe record beforesithe studert body @ TWU is nat coexersive with
the rdigious community of evangiécd Christians who atend TWU. Athough TWU
teachs from a Christian pesgpedive, its statutory mandde requres tha its admissons
palicy na be restricted to Christian studerts. To the cortrary, TWU adahnits studerts
from dl faiths and pemits them to hdd dverse opnions on mord, ehicd, and
religious issues. TWU itself states that it is open to “al students who qualify for
admisson, recogizing tha na dl affirm the thedogicd views tha are vta to the

University’s Christian identity”: TWU Covenan, A.R., vd. 1V, at p. 539.

[241] This speals to the argument tha TWU is na for everyone. Tothe
contrary, TWU, by vrtue ofits enalling statute, literally is for everyone.ts am is to
“provide for young people of any race, colour, or creed university education in the
arts and sciences with an underlying philosophy and viewpoint that is Christian”:
Trinity Western University Ad, s. 3(2). Accorangly, TWU must openthe doos of its

propasedlaw schod to members of other rdigions as well asto nonbdéeves.

[242] The daimarts seek to squarethis circle by reqiring adherenceo the

Covenan by dl who atendthe propsed law schod. Thar atempt to do so is nat



proteded bythe Charter. This is becage — by mears of the mandaory Covenan —
the daimants seekto requre ahers outside ther religious community to confom to
thar religious pradices. | can fnd no detsion bythis Coutt to the effe¢ tha s. 2(@)
proteds such a rght to impose adherencéo rdigious pradices on those who do nb

voluntarly adhereherdo.

[243] Almost every deision of this Court finding aninfringement of s. 2(a)
involves some interference uth the persond capady of rights clamarnsto adherdo
thar bdiefs or pratices. In these caes, daimarts were &her pesondly caompdled
to canply with a rde or decsion tha conficted with ther bdiefs, or they were
forcedto campromise in ther persond capady to ad uponthem: Big M; Edwards
Books;, Ross Anselent Multani; Hutterian Brethren, Saskatchevan (Human Ryhts

Commission) v. Whiott, 2013SCC11, [2013] 1S.C.R. 467, Saguenay

[244] There areghree pagsble excefions to this, none of wich undeminethe
principles set out above. Theifstis B. (R.) In tha case, amgjority foundtha the
dedsion of parets to prohbit dodors from giving thar infant daugher a tood
trarsfusion was prateded bys. 2(@) becage the decsion wa motivated by ther
religious bdiefs as Jehowah’'s Witnesses. Writing for the majority, Justice La Forest
hed tha the tight of parens to cho®e the medcd treament of thar childrenin
accordance with their religion was a “fundamental aspect of freedom of religion”
(para. 105). He caequetly foundtha the statutory procedurgha had #owedthe

doctors to override the parents wishes infringed s. 2(a), only to find tha this limit



coud be justified unders. 1. Witing for themselves and two ahels, Justices
lacobucc andMgjor foundtha the statute dd na infringes. 2(@) on the basis that “a
parent’s freedom of religion does not include the imposition upon the child of

religious practices which threaten the safety, health or life of the child” (para. 225).

[245] The mgority in B. (R.) relies on bdh paremal rights and freedm of
religion to find aninfringemert of s. 2(@). Unlike the daimarts in this apped the
clamarns in B. (R.) had anindependenlegd basis on whch they coud seek to
impose thar bdiefs onthar child — namely, thar rights as parens. It goes withou
saying tha the daimans in this appe& have nosuch lights overthaose upon whm

theyseekto impose thar bdiefs.

[246] The second psshble excefion is Trinity Western University v. Bitish
Columba College @ Teaches, 2001SCC 31, [2001] 1 S.C.R. 772 (“TWU 2001). In
that case, the British Columbia College of Teachers (“the BCCT”) refused to allow
TWU to take ful resporsibility for its teacher edud¢eon progran, which had, util
then, been ruointly with Simon Fraser Unversity. In withhdding its apprové the
BCCT was concerned Wwh the dowrstean impad of the TWU Community
Standar@ — tha is, with the pashility tha teaches trained a TWU woud

perpduae dscriminaory bdiefsin the dassoom.

[247] For the mgjority, Justices lacobucc andBastarache foundha theissue d
the heart of the appeal was “how to reconcile the religious freedoms of individuals

wishing to attend TWU with the equality concerns of studentsin B.C.’s public school



system”: TWU 2001 & para. 28Although they found that “[t]here is no denying that
the decision of the BCCT places a burden on members of a particular religious group”
(para. 32)they dd na expressly find aninfringement of ss 2(@) or 15(1) nor
they condut an andysis unders. 1. Rather, they found that “any pdertial confict
should be resolved through the proper delineation of the rights and values involved’
given that “[n]either freedom of religion nor the guarantee against discrimination
based onsexud orienation is absolute’ (para. 29). In resolving this conflict, the
majority focused on the concern ofthe BCCT tha the bdiefs stated in the
Community Standard petaining to hanosexudity woud betrarsmittedto the pullic
schod system. Absert spedfic evidence of dcriminaion by TWU gradutes,
however,this concern wa deaned insufficient to justify the decsion of the BCCT

(para. 38).

[248] The dlegedinterference uth rdigious freedon in TWU 2001did na
relate to the capaty of rights clamans to adhereto thear bdiefs. Rather, it
concernedthe capaity of TWU to tramsmit its religious vaues by requring its
educdion students to adherego the Community Standars. TheCourt, howevermade
no finding & to wheher the BCCT had infringed s. 2(a) by corsideling the
manddory ndure ofthe Community Standara; rather,the appelawas resolved baed
on an abkence of ewdence regaidg passble dowrstrean effeds. Thus, | do nd
share the vew tha TWU 2001 stancs for the propaition tha any advese
corsiderdaion of the Community Standard (or the Covenarn) by a pultic degsion-

maker anourts to aninfringamert of s. 2(a).



[249] Thethird possble excepionis Loyda. In tha case, Loyda High Schod
apdied to the QuebedMinister of Educdon for an exmption fran teachng a
compulsory “Ethics and Religious Culture” course on the basis that its own
curicuum offered an egwalert course — dbedt one taugh from a Cathdic
perspedive. The Minister demed the exenption onthe bais tha the equvaen
course coud orly be taugh from a nedra peispedive. Ths Court found tha the
Minister’ s insistence that Loyolateach Catholicism and Catholic ethics from a neutral

perspedive anourtedto aseriousinfringamert of s. 2(a).

[250] In Loyda, theinfringanert of s. 2@) did na rdate to pesond capady
of rights cdamans — the parets of studerts atendng Loyda Hgh Schod — to
adhereto thar own béiefs. It rather concernethar right to trarsmit these bdiefs to
thear childrenthrough ré gious educion. By cortrast, the daimarts in this appe&do
not seek the accretation of the LSBC to tramsmit thar bdiefs through réigious
educdion. Rather, they seek accrediation to provde alegd educdéion whle
compdling the pivate condut of adut law studerts, regardless of thar peisond
beiefs. The rdigious educdéion of chldreninvaves the tramsmisson of rdigious

beliefs; thelegd educdion of adilts does nat.

[251] In the end, | agree that “a right designed to shield individuals from
religious coerg¢on cannb be wsed & a sword to coerce [confanity to] rdigious
practice”: Canadian Secular Alliance, |I.F., at para. 11. This follows if we accept that

the freede of rdigion guarateed bythe Charter is “a function of persond



autonomy and choice”: Amselem at paras. 42. It is based on the idea “that no one can
be forced to adhere to or refrain from a particular set of religious beliefs’: Loyda, a
para. 59.For this reason, it proteds aganst interference wh profoundy peisond
bdiefs and wth the vduntary chaceto abde bythe pratices those bdiefs requre. It
does nat praed measures by which anindividud or a fath canmunity seeks to
impose adherencéo ther rdigious bdiefs or pratices on ahers who do no share
thar undelying fath. | therefore contidetha wha the daimarts seekin this appe&a

falls ousidethe scope of freedm of rdigion & guarateed bythe Charter.

V. OtherCharter Claims

[252] In addtion to thar 2(a) clam, the daimarts have #egedinfringanerts
to thar expressive and adate freedon rights underss 2({) and 2¢) andthar
equadity rights unders. 15 ofthe Charter. They have nibdischargedhear burden vith
resped to these daims. In this case, the daimarts have prowded little to go on
regardng these subsidiary arguments, nor werethese daims argued etersively
beforethe couts bdow or beforehis Court. Accordngy, | woud say orly tha ther

appedbased onthese daims canna succeed orthe record beforeau

VI. Applicaion

[253] Giventhe alsence of anyCharter infringement, the decsion ofthe LSBC
must be revewed underthe wsud princples of judicia revew. In this case, the

standard of redew is reasonableness as the dedsion under revew fdls within the



caegory of caes where deferences presumptively owedto dedsion-makes who
interpré¢ and appy thar home statutes: Dunsmur, at para. 54 Alberta Teaches, at

para. 34 Saguenaya para. 46.

[254] Reviewed undethe standard of respnalleness the decsion ofthe LSBC
will conmand deferencd it meds the crteria set out in Dunsmur — namely, if the
process by which it was reached provides for “justification, transparency and
intelligibility” and if the outcome it provides fals “within a range of possible,
accepable oucomes which are defesible in respect of the facts and law”: Dunsmur,

at para. 47.

[255] As indicated by the magjority (at para. 34), the LSBC is “the goverimg
body of asdf-reguating professon’. This means that, with respect to questions of
procedure,the LSBC had dscretion in dgemining how to carry ot its duty to
reguate the legd professon in the pulbic interest Along with the mgjority, | agree
tha the LPA does nat predudethe Benches from hdding a referendm or chosing
to be bound bythe results of such a referendu. Rather, it ony spedfies the
circumstance in whichthemembers of the LSBC can bind the Benches. In this case,
the Benches themselves agreedto be bound bythe results of the referenduon.
Consequetnly, gventhe deference owetthe LSBC in the interprdation of its home
statute, | find tha the procedure raployed by the Benches is na fatal to the

reasonablenessof thar dedgsion.



[256] | note in passng, howevertha had | found &harter infringement, | do
not see howit woud be pasble forthe LSBCto proceed by way of mgority vote
while uphading its resporsibiliti es underthe Charter. Is nat one ofthe purpages of
the Charter to praed aganstthetyranny ofthe mgority? | fal to see howthe LSBC
could achieve a “ proportionate balancing of the Charter pratections at play” (M.R., at
para. 58)simply by saying tha a mgjority of its members werein favour of denyng

accredtation.

[257] Turning nex to the substance ofthe decsion, theissue becaes wheher
the decision fals “within a range of possible, accepade oucomes which are
defensible in respect of the facts and law”. As exdained bythe mgority (at para. 53),
reasonableness does nat dways requre the decsiondmakerto gve forma reasons.

The deference oweth appying the standard of resonaldeness rather requres
“respectful attention to the reasons offered or which could be offered in support of a
decision”: Dunsmur, at para. 48, citing D. Dyzenhaus, “The Politics of Deference:

Judicial Review and Democracy”, in M. Taggart, ed., The Rovince d Admnistrative
Law (1997), 279, aap. 286.Particulady in cases where no resons are gven, a
reviewing cout may thus look to the recordto assss the reaonabeness of the

dedsion under reiew.

[258] In this apped the range of pssble oucomes was informed by the
mandde ofthe LSBCto reguate thelegd professionin the pulbic interest and bythe

binary chace avdale to the Benches. They cold dather adop the resolution



denyng accredation or na. Giventhe deference owetd the LSBC, it was opento
the LSBCto condudetha it shoud na accred the propsed law schod a TWU
given the Covenant’s imposition of discriminatory barriers to admission. It was also
reasonable for the LSBC to condude tha its mandde induded pronoting equé
access to the legd professon, suppoting dversity within the bar, and prevémg
ham to LGBTQ law studerts (M.R., & para. 40).tlwasin this cortext tha the LSBC
dedinedto accred the propased law schod. For these reaons, | condude tha the

dedsion ofthe LSBC was reaonale.

VIl. Condusion

[259] | agree vith the majority in the result, in that | would dlow the appela
and retore the decsion of the LSBC denyng its accredtation of the propeed law

schod a TWU.

The fdlowing arethe reaons ddivered by

COTE AND BROWN J] —

Introdudion

[260] One way of undetandng this appe& andthe appelin Trinity Western

Univesity v. Law Socety of Uppeg Canadg 2018 SCC 33— and rdiance wa



frequertly placed uponthis metaphor dumg submissions from bath sides a the
hearng— is that they call upon this Court to decide who controls the door to “the
public square’. In other words, accepting that the liberal state must foster pluralism
by striving to accanmodae dfferencein the pultic life of dvil sodety, where dos
tha state olbigaion— tha is, where dos tha puldic life — begn? With a prvate
denaminaiond unversity? Or with ajudicialy revewable statutory ddegde charged
by the provnda legslatureto reguate the professon and etry therdo in the pulbic

interest?

[261] In our view, fundanerntal corstitutiond principles and the statutory
jurisdiction of the Law Society of British Columbia (“LSBC”), properly interpreted,
lead unavimaly to thelegd condusion tha the pultic reguator cortrols the doorto
the pullic square and owsetha obligaion. The pivate denoninaiond university,
which is nat subed to the Canadan Charter of Rights and Feedors andis exampt
from provnda human tights legslation, doe nat. And, in condtioning accesto the
pubic square a it has, the reglator has— on this Court’s own jurisprudence —
profoundy interfered vith the corstitutiondly guarateed freedm of a canmunity
of co-rdigioniststo insist upon cetain mord commitmerts from those who wsh to
join the prvate space vithin which it pursues its rdigiously based pratices. While,
thereforethe LSBC has purpotedto ad in the cage of ersuring equaaccesto the
professon, it has effedively dened tha accesto asegnen of Canadan sodety,
solely on rdigious grounds. In our respedful view, this unfortunae state of affars

merts judicia intervertion, nd affirmation.



[262] We recognize, as has this Court, that “[Trinity Western University] is not
for everybody it is designedto addresthe need of peope whoshare a nmber of
religious convictions’ (Trinity Western Univesity v. Bitish Columba College @
Teaches, 2001 SCC 31, [2001] 1 S.C.R. 772 (“TWU 2001), at para. 25). Prospedive
LGBTQ students could only sign the Covenant “a a considerable personal cost”
(TWU 2001 a para. 25)Further, & the Onario Divisiond Court nated d para. 104,
the restrictions contained in the Covenant are such that “those persons . . . whomight
prefer, forthar own purpaes, to live in a canmon law rdationship raher than
engagein the institution of marrnage . .. and . .those pesons who have ther
religious beliefs” would aso not be tempted to apply for admission (Trinity Western

University v.Law Socgety of Uppe Canadg 2015 ONSC 4250, 126 (R. (3d) 1).

[263] At the same time, qualities that go to a person’s self-idertity are #so &
stake for the members of the Trinity Western University (“TWU”) community (R. v.
Edwards Bools and At Ltd., [1986] 2S.C.R. 713, ap. 759 R. v. Bg M Drug Mat
Ltd., [1985] 1 S.C.R. 295, & pp. 341 and 346Albeta v. Huterian Brethren d
Wilson Colony, 2009SCC 37, [2009] 2S.C.R. 567, & para. 32)Rédligious freedan
cases concernmuch more than mere béief, s Sacls J. recogized in Christian
Educdion Soth Africa v. Mnister of Educdion, [2000] ZACC 11, 2000 (4)S.A.
757, d para.33: “Religion is not just a question of belief or doctrine. It is part of a
way of life, of a people’s temper and culture.” In particular, religion is aso about
religious relationships (Hutterian Brethren, & para. 182, per e J., dssenting in

the result but agreeng with themagority onthis paint).



[264] These are chihengng daims of right for couts to adudicae, becase the
stakes for paties aresometimes nat fully apprecalde bythose who do nbsharethar
experence. But this does nat meantha we shoud na try. Indeed, & who occupy
judicia office and who ssume its resporsibiliti es, as well as lawyess who are ched
uponto repreert members of a dverse public in a purdistic sodety, must strive to
see claims from the perspectives of all sides, and to “seek to understand groups with
which they are unfamiliar” (D. Newman, “Ties that Bind: Religious Freedom and
Communities” (2016), 75 SC.L.R.(2d) 3, @& p. 16). In asimilar van, McLacHin C.J.,
speakng exrajudicialy, has described the “conscious objectivity” which judges
must practise in fulfilling their duty of impartiaity, by “recogniz[ing] the legitimacy
of diverse experiences and viewpoints’, and “systematically attempt[ing] to imagne
how each of the contenders sees the situation” (“Judging: the Challenges of
Diversity”, Judicial Studies Committee Inaugural Annual Lecture (2012) (online), at
pp. 10 and 12)For his pat, Profesor Berjamin L. Berger douts the pshility of
adoping a truly empahetic posture to the unfaniliar, bu nonehdess finds
“adjudicative virtue’ in “stay[ing] the culturaly forceful hand of the law” and
“expand[ing] the margins of legal tolerance” by “furrow[ing one's] brow in non-
comprehemsion of the rdigious cuture [whle turning] an unconcerneghouder,
satisfied tha the pratice or canmitment a stake simply does nat offendthe cuture
of Canadian constitutionalism” (Law’'s Religion: Religious Difference and the Claims

of Constitutiondism (2015), ap. 181).



[265] At the end othe day, however, a cdwf law, paticulaly when delhng
with daims of corstitutiondly guarareed rghts induding freedon of rdigion, must
have regardo the legd prindples tha gude the rédationship béween @izen and
state, baween pivate and pulbic. Andthose pincples exist to proted rights-holders
from values which a state actor deems to be “shared”, not to give licence to courts to
deferto orimpose those vdues. For the same reaon, a cour of law ough nat in our
respedful view to be concerned,sahe mgority (Abela, Moldaver, Karakeans,
Wagner and GsonJJ.) is explicitly concerned, with the “public perception” of what
freedan of rdigion erails (Mgority Reasons, a para. 101). The fte of couts in
these cases is “not to produce socia consensus, but to protect the democratic
commitment to live together in peace” (M. A. Waldron et al., “Developments in law
and secularism in Canada’, in A. J. L. Menuge, ed., Rdigious Liberty andthe Law:

Thestic andNon-Thastic Paspedives (2018), 106, &p. 111).

[266] We nde theinvitation of severd intervenosto recorsiderthe franework
of andysisset out in Dorév. Bareau du Quéebe012SCC12, [2012] 1S.C.R. 395
and Loyda High Schob v. Quebec (#orney Geneal), 2015 SCC 12, [2015] 1
S.C.R. 613. Inthe alsence of fli submissons on the pant, we agree wh the
majority tha this is nat an appropete cae in which to recorsider these decsions.
Tha said, we state bdow cetain fundamental concers we have abduthe
Doré/Loyda framework which, in our vew, berays the pranise of ourConstitution

tha rights limit ations must be denonstrally justified.



[267] Irrespedive, however, of with andyticd framework is appdied— the
Doré/Loyda framework, orthe more iigorows andyticd framework decribedin R. v.
Oakes, [1986] 1S.C.R. 103,tha we suggest the Constitution may acdudly requre —
we woud dsmissthe appelafrom the decsion of the British Columbia Court of
Apped (2016BCCA 423, 405D.L.R. (4th) 16). Under the LSBC’ s governing statute,
the ony proper purpse of alaw facuty approva dedsionis to ersurethat individud
graduades are ft to becane members of the legd professon becase they med
minimum standard of canpetence and thicd condut¢. As the LSBC concededha
there are no concesmdating to the fitness of prospedive TWU law graduges, the
only defensible exercise of the LSBC's statutory discretion would have been to

approve TWU'’s proposed law school.

[268] Even if the LSBC's statutory “public interest” mandate were to be
interpréed suchtha it hadthe adhority to take comsiderdions otherthan ftnessinto
account, the decision not to approve TWU’s proposed law faculty unjustifiably
limited the TWU community’s freedom of rdigion. The deision nd to approve
TWU'’ s proposed law faculty because of the restrictions contained in the Covenant —
a code of condugraeded by prownda human lights legslation—is a profound
interference wth rdigious freedan, andis cortrary to the state's duty of religious

neurality.

[269] Further, even were the “public interest” to be understood broadly, as the

LSBC contends, accreditation of TWU’'s proposed law school would not be



incorsisient with the pulbic interest, so undestood. Tderance and acaamodaion of
differenceservethe pulbic interest and faster durdism. Accepgance bythe LSBC of
the unequlaacces effeded bythe Covenan woud signify the accenmodaion of
difference and of the TWU community’s right to religious freedom, and nad
condondion of dscrimingion aganst LGBTQ pesons. Approvd of the propsedlaw
school is, therefore, not inconsistent with “public interest” objectives of maintaining
equd acceas and dversity in the legd professon, andindeed,it promotes those
objectives. It follows that, in our view, approving TWU’s proposed law school was
the orly deasion refeding a propaionae bdandng beéweenCharter rights andthe

LSBC' s statutory objectives.

II.  Analysis

F. The LSBC Exeacised s Discretion for an Impopea Pupose and Rked on
Irrelevant Considerations

[270] At the outset, we emphasize that neither our interpretation of the LSBC's
governing statute nor the majority’ s suggests that the LSBC’s mandate is ambiguous,
such that resort to “Charter values’ is necessary to degemine the limits of the
LSBC's mandate (Bdl Expessv/uLimited Patnership v. Rex2002SCC42, [2002] 2
S.C.R. 559, & para. 59). We do ndlispute tha founddiond prindples undetying
the Constitution may ad in its interprdation (Oakes, a p. 136 Rderencere
Secsson d Quebeg [1998] 2 SC.R. 217, & para. 64-66 Rderencere Sente

Reorm, 2014SCC32, [2014] 1S.C.R. 704, apara. 25R. v.Comeay 2018SCC15,



at para.52). But with respect, we fail to see what relevance “accepted prinaples of
congtitutional interpretation” (Majority Reasons, at para. 41) haveo theinterpreation
of the LSBC's statutory mandate. Even accejpng, forthe sake of argmert, tha it is
“beyond dispute that administrative bodies other than human rights tribunds may
corsider fundanerta shared véues, such & equdity, whenmaking dedsions within
their sphere of authority” (Mgority Reasons, at para. 46), it is the LSBC's enabling

statute, and not “shared values’, which delimits the LSBC’ s sphere of auhority.

[271] And, s to that sphere of athornty, the mgjority condudes tha the LSBC
aded pusuart to the broadstatutory olgea of uphdding and prteding the pullic
interest in the adninistration of justice (para. 32). Tik oged is said to grar the
LSBC latitude to uphdd a paitive pullic percefion of the legd professon
(para. 40),to diminae inequtade barrers to legd educdéion (para. 42), ando
corsider hams to some canmunities (para. 44). Thangjority does na, however,

propety accoumnfor the statutory limits to the LSBC’ s public interest mandate.

[272] The importance of recogming and repeding these limits cannd be
overanphasized. Ths Court has warned agast overstating the obedive of any
measure infringing the Charter (RJR-MacDonHl Inc. v.Canada (Atorney Gengal),
[1995] 3S.C.R. 199,at para. 144). Tis is espedaly so whenthe statutory oljedive
relied uporto justify a Charter infringement is a broad mandate to protect the “public

interest”, a notion that is inherently vague and dficult to charaterize Gee for



exanple R. v. Maales, [1992] 3S.C.R. 711, & pp. 731-32 R. v.Zundd, [1992] 2

SC.R. 731, &ap. 762).

[273] In our view, the majority’s broad interpretation of the LSBC’'s public
interest mandde eschews this pruder, rights-conscious methoddogy. I is completely
untethered from the express limits to the LSBC’s statutory authority found in the
Legd Professon Ad, S.B.C. 1998, c9 (“LPA"). The LSBC's mandate is limited to
the governance of “the society, lawyers, law firms, articled students and applicants’
(s. 11). k does nat extendto the governance dfaw schods, which lie odside its
statutory auhorty. It may orly ad with a vew to uphdding and prteding the
“public interest” within the bounds of this mandate. These expras limits to the
L SBC’ s mandate cannot be disregarded in order to justify the infringement of Charter
rights. A carefu readng ofthe LPA leads usto condudethat the oty proper purpse
of an approviadedsion bythe LSBCis to ersuretha individud licersing apgicarts
are ft for licersing. Gven the alsence of any concesiréating to the fitness of
prospective TWU graduates, the only defensible exercise of the LSBC's statutory
discretion for a proper purpe in this case woud have beefor it to approve TWU’s

propasedlaw schod.

(4) Limits tothe Exergse of Discretion

[274] It is a fundanertal princple of adninistrative law tha the exertse of
discretion by statutory ddegdes must confomm to the purpses auhorized bythar

enaling statute (G. Cartier, “Administrative Discretion: Between Exercising Power



and Conducting Dialogue’, in C. M. Flood and L. Sossin, eds., AdministrativeLaw in
Context (2nd ed. 2013), 381t @. 391 Van Haten & d., Admnistrative Law: Cases,
Text, and Mderials (7th ed. 2015), tap. 894). “[A] power granted by legislation for
one purpose cannot be used by a delegate for another purpose” (D. P. Jones and
A. S. de Mllars, Prindples of Admnistrative Law (6th ed. 2014), tap. 190). Nomay
a statutory ddegde exercse dscretion onthe bais of corsiderdions tha are,in light
of the statute’'s purpose, improper or irrelevant (Van Harten et a., at p. 895 Cattier,

at p. 391 Jones and de Ml ars, & p. 190).

[275] This same principle lies at the heart of this Court’s deasion in Roncaelli

v. Dugessis [1959] S.C.R. 121, where, despite the Quebec Liquor Commission’s
broad statutory dscretion to cancé pemits for the sale of dcohdic liquors, the
Commission’s decision to revoke Mr. Roncarelli’s permit was “beyond the scope of
[its] discretion” because the reasons therefor (Mr. Roncarélli’s actions in support of

Jehovah’'s Witnesses) were “totally irrelevant to the sale of liquor” (p. 141). The
Court daborded by way of astatement which coriinues to gude adninistrative

dedsion making to this day:.

In pulic reguation of this sort thereis no such thing & absolute and
untrammelled “discretion”, that is that action can be taken on any ground

or for any reson tha can besuggested to the mind of the adninistrator;

no legslative Ad can, wthou expresslanguage, b&akento cortemplate

an urimited arlitrary power exelisable for any purpse, however
capicious or irrelevart, regardess of the naure or purpee of the
statute. . .. “Discretion” necessarily implies good fath in dschargng

pubic duy; thereis dways a pespedive within which a statute is

intendedto operdée; and any kear depdure fram its lines or oljeds is

just as ohjedionable & fraud or corrufion. [Emphasisadded p. 140.]




[276] Tradtiondly, the exertse of dscretion taken for anmproper purpee or
on the bais of irrelevart corsiderdions formed spedfic ground for judicial review
as an “abuse of discretion” (Cartier, at p. 388). Ndaly, these ground were apped
by this Court in Snith & Rhdand Ltd. v. The Queen[1953] 2S.C.R. 95, andShé!
Canada RFoduds Ltd. v. Vancouwve (City), [1994] 1S.C.R. 231. And,they pesist
under the modern “pragmatic and functional” approach to judicial review. Indeed,
this Court, in Bake v. Canada (Mnister of Citizership and Imngration), [1999] 2
S.C.R. 817, & para. 53reaffirmed that discretionary decisions must “be made within

the bounds of the jurisdiction conferred by the statute”, and

in amannertha is within a regonalle interprdation of the margn of
manoeuvre caemplated by the legslature, in accordance ih the
princples of the rde oflaw (Roncaelli v. Dugdessis [1959]S.C.R. 121),
in line wth generh prindples of administrative law govering the
exergse of dscreion, and cosisert with the Canadan Charter of
Rights and Freedons (Saight Commucations Inc. v. Davdson, [1989]
1S.C.R. 1038).

To be clear, these “genera principles of administrative law governing the exercise of
discretion” include the doctrines of improper purpose andirrelevart corsiderdion,
which cortinueto ersuretha the bound of a decsion-maker’s statutory powers are

respeded.

[277] Cartier accurately summarizes the courts' task in assessing whether the
exergse of dscretion was taken for anmproper purpee or onthe bais of irrelevart

corsiderdions, respedively:



In the first case, couts must idertify the oljea auhorized bythe statute
andthen déemine whehertha objed or purpee ha been fdowed or
nat. Similarly, in thesecond cae, the qustion wheher a cosiderdion is
relevant or nd is usudly arswered wth referenceto the oljed of the
statute. [p. 391]

(5) The Purpose of the LSBC's Approval Decision Is to Ensure That
Individud Applicarts Are Fit for Licersing

[278] In decding nd to approve TWUthe LSBC purpotedto a¢ underRule
2-27(4.1) ofthe Law Socety Rues (nowRule 2-54(3) otthe Law Sogety Rues 2019
(“Rule”), which provides that, to satisfy the academic requirements for licensing,
apdicarts must have a degree frman approvedaw facuty, astatus whichthe LSBC

may, in exergsingits discretion, deny.

[279] The Rule sets out no paticular citena for this discretionary dedsion. Its
purpcse, andthe réevart corsiderdions that may betakeninto accouhin reaclng
such a dersion, musttherefore be founth the réevart objedives, duies and powes
of the LSBC, as set out by the LPA (Shdl Canada a pp. 275-79)Further,they must
be comsisent with a cotextud and purpsive readng ofthe Rule (seeRizzo & Rizzo

Shos Ltd. (Re)[1998] 1S.C.R. 27, & para. 21).

[280] A plain readng of the Rule, in its ertirety, lead to the obwvous
condusion tha its purpae is to ersuretha individud apgicarts are ft for licersing.
The Rule, which falls under the heading “Enrolment in the admission program”, sets

out the requremerts for an apficart to becane licersed, & foll ows:



2-27

(3) An appicart may make an aplpcaion undersubrue (1) by
ddiveringto the Exective Diredor the fdlowing:

(@) a canpleted apficaion for enrtment in a fom
approved bythe Credenials Committee, induding a
written corsent for the rdease of rdevart information
to the Sodety;

(b) proof of acadmic qudificaion undersubrue (4)

(c) an aticling agremen stating a propeed enrétmert
stat dae nd lessthan 30 dayg from the dde that the
apgdicaionis receved bythe Exective Diredor,

(d) other docunents or information tha the Credertias
Committeemay reaonally requre;

(e) the apficaion feespedfiedin Schedue 1.

(4) Each ofthe fdlowing corstitutes acadenic qudificaion
underthis Rule:

(a) succesdul completion of the regiremens for a
bachdor of laws or the eqivadernt degree frmm an
approved common law facuty of law in a Canadan

university;

(b) a Certificae of Qudificaion issued under the
auhornty of the Federdion of Law Sodeties of
Canada

(c) approva by the Credenials Committee of the
qudificaions of a ful-time ledurer d the faclty of
law of a umversity in British Columbia.

(4.1) For the purpaes of this rule, a conmon law facuty of law
is approvedif it has been approved bthe Federaion of
Law Sodeties of Canada uless the Benches adog a
resolution dedaring tha it is not or ha ceaed to be an
approved facltly of law.




It is readly apparehtha the approvhaof law facuties is tied to the purpse of
asessing the fitness of anindividud apgicart for licersing. Andthe LSBC had
received a legal opinion to this effect. It concludes that “[t]he object of [setting out
acadenic or dher quéficaiong is tha the Benches aresatisfiedtha canddates are
‘of good character and repute and . . . it to becane a barister and asolicitor of the
Supreme Court’ (s. 19(1))” (Lega Opinion re Academic Qualifications, May 8, 2013
reproducedin R.R., vd. lll, pp. 87-116, & p. 90). Readin its ertire coriext, the
LSBC's authority to approve law schools acts only as a proxy for determining
whether a law school’s graduates, as individual applicants to the LSBC, meet the

standard of canpeence and condticequredto becane li cersed.

[281] This interpretation respects the express limits to the LSBC'’s rule-making
powes. Sedion 11 of the LPA grarts the LSBC ruleimaking powers “for the
governng ofthe sodety, lawyers, law firms, atticled studerts and appcarts, and for
the carryng ou of [the LPA]”. The powers are thus limited to the regulation of the
legd professon andits corstituert pats, exendng no futher than the licersing
process— the doorway to the profession. Any exercise of the LSBC’ s discretion for a

purpase exendng beyondhe expraslimits set out by s. 11 woud beultra vires.

[282] More paticularly, theRule doe nat grart the LSBC authority to regdate
law schods. Applying the maxim of statutory interpreation expesso unus est
exdusio dterius (“to express one thing is to exclude another”), we can presume that

the legslator dd na intend to indude the govering of law schods among the



LSBC's rulemaking powes a s.11. The scope of its mandde is limited to
governance of “the society, lawyers, law firms, articled students and applicants’. Had
the legslator intendedto grar the LSBC supernisory powes over law schods, it

would have expcitly provded forsuch asignificart grart of auhority.

[283] This leads us to condude tha, in enating the Rule underits powerto
make rues for the goverimg of apfli carts, the LSBC souglt to reguate erranceinto

thelegd profession by emsuringthat individud apgicarts are ft for licersing.

[284] This interpreation is corsisern with the purpse ofthe LPA as a whde.
A carefd readng ofthe LPA reveals that the scope of the LSBC’s mandate is limited
to the governance dhe pratice oflaw. TheLPA's provisions only relate to matters
relevar to the governance dhelegad professon andits corstituert paits (the LSBC,
lawyes, law firms atticled studeris and appcarts). Even its farthest-reachng
provisions conirm its limited mandde. For exanple, Part 3 ofthe LPA (ss 26to 35),
concerned wh the prdedion of the pullic, is limited to dlegdions regardng the
condud¢ or campetence of alaw firm, lawyer, fomer lawyer or aticled studert
(s. 26).Similary, s. 28, which, under the heading of “Education”, empowers benchers
to estabish and maintain or dherwise suppot a system of legd educ#éion, gram
schdarships, bursaries andloars, estaldish or maintain law libraies, andto provde
for puldication of cout and dherlegd dedgsions, expressly confines these adions to
those taken “to promote and improve the standard of practice by lawyes’. The

LSBC’'s object, duies and powes are, in short, limited to regudating the legd



professon, starting & (but nat before)thelicersing proces— that is, starting & the

doorwayto the profeson.

[285] Sedion 3 ofthe LPA states the LSBC’'s overarching object and duty,
which indudes uphdding and preeding the pultic interest in the agninistration of
justice by “preserving and protecting the rights and freedoms of al persons’. It is on
this basis that the mgjority concludes that the LSBC’s decision to refuse to approve
TWU'’s proposed law school because of its admissions policy was a valid exercise of
its statutory auhorty. In dang so, it is our respedful view tha it miscorstrues the
purpose underlying the LSBC's discretionary power to approve a law school under

the Rule and extends the Rul€’ s scope beyond the limits of the LSBC’s mandate.

[286] Sedion 3 of the LPA cannd be undestood in isolation. k must be
examined “in [its] entire context and . . . hamoniously with the [LPA's] scheme [and]
object” Rizzo & Rizzo Shos, a para. 21, quiing E. A. Diedger, Construction d
Satutes (2nd ed. 1983),tg. 87.Sedion 3 dos na grart the LSBC the auhority to
exergse its statutory powes for a purpae lying ouside the scope ofits mandae
under the guise of “preserving and protecting the rights and freedoms of all persons’.
For exanple, the LSBC coud na take measures to pranote rights and freedms by
engagng in the reglation of the couts or bar adations, even though such
measures might well impact “the public interest in the administration of justice’.
These matters fall outside of the scope of its statutory mandde, @& does the

governance ofaw schods.



[287] It is the scope of the LSBC’s statutory authority that defines how it may
carry ou its pulic interest mandae, nd the dher way around. Hathe legslator
intended therwise, the rde-making powes a s. 11 woud have prsumaly provded
the LSBC with broad discretionary power to make rules “to uphold and protect the

pubic interestin the adninistration ofjustice”.

[288] This is nat to say tha pulic interest corsiderdions areirrelevarn to the
exercise of the LSBC's discretionary power. The LSBC's duty is to uphold and
proted the pullic interest; however this duty may orly be exerised within the scope
of its statutory mandde. TheLPA does nat empower the LSBC to pdice human
rights standards in law schools. Provincia legidlatures, including British Columbia’'s,
have conferretha mandde upon proinda human ights tribunds. The LSBC does
not efjoy a freestanding power under its “public interest” mandate to seek out
conduct which it finds objectionable, howsoever much the “public interest” might
thereby beserved. Undethe Rule, the LSBC can atin the pullic interest only for

the purpase of acettaining wheherindividud apgicarts are ft for licersing.

[289] While ersuringthe canpetence oflicersing appicarts cleaty falls within
the LSBC’'s mandate, this purpose does not rationally extend to guaranteeing equal
access to law schods. The fat tha the Rule sets out minimum requrements for
licersing confrms tha the LSBC is propety concerned wh canpetence, no with
merit. Setting admissions criteria to select the “best of the best” is up to law schools.

To be tear,thesdedion oflaw studerts does nat in any way fall within the LSBC's



mandde, whch is conined to the narrowtask of ersuring tha those who have
graduaed fran law schod and who aply for licersing med minimum standard of
compeence and thicd condut¢. Wheher or n¢ law schods have themselves
selected the “best of the best” has no bearing on the LSBC' s task of determining who
is fit to pradise law in British Columbia. Contrary to wha the mgjority condudes at
para. 42 and 43 othar reasons, equé accesto thelegd professon and dversity in
the legd profession are dstinct from the duy to ersure canpetent pradice. Indeed,
the fads of this appe& are an exaple. Despite the unequlaacces effeded bythe
requremert tha apgicarts to TWU canmit to a canmunity covenah the LSBC
conceds its lack of concern reganag the canpetence or thicd condu¢ of TWU
graduaes. Reatedy, and wtiie the mgority naes (a para.45) that “[t|he LSBC did
not purport to make any other decision governing TWU'’s proposed law school or
how it should operate’, the majority’s statement (at para. 39) that “[t]he LSBC was
ertitted to be concernedha inequtabe barrers on erry to law schods woud
effedively impose inequtale barrers on ernry to the professon and isk decreaing
diversity within the bar” would logically apply to other aspects of law school
admissns which might besaid to crede inequtalde barrersto legd educéion, such
as tuition fees. By the maority’s logic, then, the LSBC would be entitled (or indeed,
requred)to corsidersuch bartersin accreding law schods in orderto pranote the

competence ofthe bar aa whde.

[290] At their core, the majority’ s reasons err by assimilating legal education to

the LSBC's mandate. They extend the reach — withou anyjustificaion groundedn



the tems of the LPA— of the LSBC's “authority as the gatekeeper to the legd
professon’ (para 45 (emphasis added)) al the way back to the law school’s
threshold. The LSBC must, however,take licersing appicarts as they cane; its
statutory mandde empowessit to cortrol the doorwayo the profesion, nd to decde
who knocks on the door. No reference to the LSBC's history — agan, ursuppoted
by the atud temns of the LPA— can justify the mgjority’s endorsement of such a
distersion of its mandde (see Mgority Reasons, & para. 46). Anymeasures
undetaken bythe LSBCto pramote dversity in thelegd professon must fall within
the bound of its statutory mandae as expessd & the time those adions are
undetaken Thoughthe mgority denesit, by dlowingthe LSBCto refuseto accred

a law schod solely on the bais of its adnissons pdicies— andin the alsence of
any concerns relating to the fitness of that school’s graduates — it dlows the LSBC
to do tha which it is na statutorily empoweredto do— governlaw schods by
regulating their admissions policies. It does, in effect, tell law schools “how [they]

should operate” (Majority Reasons, at para. 45). But so long as a law school’s
admissns pdicies do nd raise concers over its graduates fitness to practise law,

the LSBCis simply na statutorily empoweredo scrutinizethem.

[291] The mgjority’s overextension of the LSBC’s mandate is equally apparent
in discussing the LSBC's duty to “preven[t] harm to LGBTQ law students’
(para. 90). The maority correctly notes that any risk of harm fallson “LGBTQ people
who dtend TWU's proposed law school” (para. 96 (emphasis added) see dso

para. 98 and 103)in aher word, the ham occusin the conext of legd educdion



rather thanthe legd professon. Agan, it is conceded byhe LSBC tha it has no
basis for douliing that the graduates of TWU'’s proposed law school will be
competert lawyes that will pradise in accordance h human ights codes
prohibiting dscrimination aganst LGBTQ pewsons. Thereis, therefore, no b&s upon
which to find tha such hams will manfest in the legd professon. Any hams to
margndized conmunities in the conext of legd educéion must be comsidered by
provinda human tights tribunds, by legslatures, and bymembers of the exective,
which gran suchinstitutions the powerto confer degreee The LSBCis nat a rovng,
free-loaing agen of the state. It canna take it uponitself to pdice such matters

whentheylie beyondts mandae.

[292] Finally, as discussed in more detail below, the “imperative of refusing to
condone dcriminaion aginst LGBTQ people’ (McLachlin C.J.’s Reasons, at
para. 137see éso Magjority Reasons, a para. 40 and 105)is na a vdid basis for the
LSBC's decision. This Court has already held that denying accreditation should be
based onspedfic evdence rtherthan “general perceptions’ (TWU 2001 & para. 38).
As we expain bdow, the recogition of a pivate ador by the state canno be
construed as amounting to an endorsement of that actor’s religious beliefs or

pradices.

[293] The ony proper purpse forthe LSBC's approval decision is to ensure
tha individud apgicarts are ft for licersing. Gven tha the LSBC conceds tha

there are no concesmdating to the fitnessof prospedive TWU gradutes, the ony



defensible exercise of the LSBC's statutory discretion for a proper purse woud

have beero approve TWU.

G. ThelLSBC Benches Fettered Thar Discretion in a Manne Incorsisient With
Thear Satutory Duty

[294] We disagree with the majority that the Benchers decision to bind
themselves to the results of a reerendum on the approval of TWU’s proposed law
schod did na violate thar statutory duties (Mgjority Reasons, a para. 48). Wihe the
Benches may nd have had a dy to provde fomal reasons (Mgority Reasors, a
para. 55)the rdaionde for deference und&oré — expetise in appying the Charter
to a spedfic sat of fads (paras. 47-48)— requres more engageent and
corsiderdaion from an adninistrative dedsiondmaker than simply being “alive to the
issues’, whatever that may mean (Magjority Reasons, at para. 56). Irrgpedive of
whether the Benches hadthe auhority to be bound by a referenaiuoutside ofthe
circumsiances set out in s. 13 ofthe LPA, we agree wh the Court of Apped tha, in
this case, the Benches abdcaed thar duty as administrative dedsionsnakess to
propety bdancethe oljedives of the LPA with the Charter rights implicated bythar

approva degsion.

[295] As the mgjority recognzes a para. 52 ofts reasons, judicia revew ha
aways been concerned ith bah the oucome and the pocess of adninistrative
dedsion making. Westresstha theissueidertified bythe Court of Appead was with

the lack of regoning in the proces adopged and nbthe sufficiency of reaons —



whether fomal orinforma — themselves. The majority’ s reliance onCatalyst Pape
Corp. v. North Cowichan (Dstrict), 2012SCC 2, [2012] 1S.C.R. 5, and Green v.
Law Sodety of Manitoba 2017 SCC 20, [2017] 1S.C.R. 360, dides this issue.
Indeed,in Catalyst Pape, the Court exdicitly relied onthe municipd coundl’srich
ddiberaive processin finding tha there wa no duy to provde fomal reasons when
passhg a bylaw (para. 29)Further, néther Catalyst Pape nor Greeninvaved the
adopion of a bytaw tha risked infringing the Charter. The importance ofthe
reasoning procastha must undetie adninistrative decsion making where a&harter
right is a issue wa exdicitly statedin Doré (at para. 55-56). Y¢, its absencein this

caseis given nosignificance whisoever bythe majority.

[296] The LSBC violated its statutory duy by adoping the results of a
referendmn affeding Charter rights without engagng in the proces of bdandng
Charter rights and statutory oljedives requred by Doré. It is plain from an
examination of the LSBC’s decision-making “process’ that any balancing exercise
engagedn bythe Benches was disconneted fran the oucome the LSBC now seeks
to justify, which was merdy a rubberstamping of the oucome of a referendu of

LSBC members.

[297] As naed by the magority, the Benches engagedin deb#& and
ddiberaion onthe Charter issues during thar April 11, 2014 andSepember 26,
2014 medings. They detded aganst adopting a resolution declaring TWU'’s

propcsed law schod to not be an approved fatty of law & the contusion of each of



those medings. But tha paticular ddiberdion dd na leadto the oucome the LSBC
now seels to justify. Instead, depite havng (arguaby) twice baancedthe Charter
rights implicated with the LSBC’ s statutory objectives in fulfilment of their statutory
duty, the Benches — a the contusion of the Sepember 26, 2014neding — opted
for a binding referendum on the issue of TWU’s approval, with the results of that
referendmn bang adoped wth no further discussbn and therefore nosubstartive

debde on Otober 31, 2014.

[298] In light of this backgroundit is, with resped, pure hstoricd revisionism
to suggest that the Benchers believed their decision “would benefit from the gudance
or support of the membership as awhole” (Mgority Reasons, at para. 50). Indeed, &a
the time of thar actual ddiberdions on Sepember 26, 2014the Benches already
had the Resolution of the Spedal Generd Meding of LSBC members adogged on
June 10,2014, and they took this expression of the membership’s will into account
during tha meding. By then oping for a linding referendm, the Benches abdcaed
thar duty as administrative decsion-makess by deferingto a poplar vae. It might,
of course, be arguedha the Benches preferred any daome dctated by poptar
vote to the odcome flowing from their own reaoning. The faw, however, ouch an
approachis tha the LSBC membership coudd neverthroughmears of a referendun,

engagen the baandngprocessrequred byDoré.

[299] Such a serious error would normally require that the LSBC's decision be

guashed and rearned for a proper derminaion. As coursel for the LSBC conceded



before & (tramscript, a p.341), however, “because of the failure of the [LSBC]
to . . .determine the proportionate balancing in this situation” it now fals to this
Court to determine the “single answer”, which we understand to refer to the
propotionde bdance beveenthe seveity of the limitation onthe Charter right at
issue andthe statutory oljedives governng the LSBC. The dfficulty hereis that (as
we have aready pointed out) the LSBC's decision is completely devoid of any

ressoning.

[300] And ye, the mgority justifies defering to that void by reminding s tha
reviewing courts “may, if they find it necessary, look to the record for the purpose of
assessing the reasonableness of the outcome” (para. 56). But, for two reaons, this
statement is untenable. First, it does not conform to this Court’s recent diredion, in
Delta Air Lines Inc. v.Lukacs, 2018SCC 2, & para.27, that “reviewing courts must
look & bath the reaons andthe outcome” (emphasisin original). In other words, it is
neversufficiert to corsiderthe odcome done. Indeedthe Court in Delta Arr Lines
went on (d para.27) to caution that “[i]f we allow reviewing courts to replace the
ressons of administrative bodes with ther own, the oucome of adninistrative
decisions becomes the sole consideration.” In our respectful view, the majority does
baoth these things: it redacesthe (non-) resons of the LSBC with its own, andmakes

the oucomethesole corsiderdion.

[301] The second objection to the mgjority’ s statement that courts “may, if they

find it necessary, lookto the record fothe purpse of a®ssihgthe regonallenessof



the outcome” is that, of course, there is no record in this case of post-referendm
deliberation allowing anyone to “asgess] the reasonableness of the outcome”. Still,
the mgjority, even withou the benat of reaons or a réevart record, aaures us tha
“the Benchers came to a decision that reflects a proportionate balancing”. But, and
with resped, the majority simply canna paint to any basis whasoever forsuggesting

tha theBenches conduted any bkanadng  al, let done propationge bdanang.

H. The Daé/Loyda Framevork

[302] Our reaons apgy the Doré/lLoyda framework @& we are ake to
undestand it from the jurisprudence, buwe nde our concemmin rdation to this
framework for judicia revew of Charter-infringing adninistrative dedsions. The
comments and schdars cited by the Chief Justice (para. 111, fn. 1) are
overwhelmingly critical and make clear that the framework’s contours are poorly
defined. Whie we wécome the darnficaion ofthe franework aticulatedin the Chief
Justice’s reasons, we find the lack of rationale for insisting on a distinct framework
for administrative dedsions troulding, paticulady in light of the fad¢ tha the
apdicaion of the stages of the Oakes test in our jurisprudenceis dready cotext-
spedfic (Dagenas v. Canadan Broadcasting Corp., [1994] 3 SC.R. 835 RJR-

MacDondd, & para. 132).

[303] In our view, the suggestion in Doré (at para.4) that “an adjudicated
administrative decsion is nat like alaw whch can,theordicdly, be obedively

justified bythe state, making the tradtiond s. 1 analysis an awkward fit” does not



account for this Court’s statement that, where a Charter infringement can be
attributedto individudi zed detsions of state decsion-makers, the propotiondity test
must apdy (Multani v. Comnission scolaire Margueite-Bougeoys, 2006 SCC 6,
[2006] 1S.C.R. 256, & para. 16 and 21, peCharronJ.). Further,it is bdied bythe
apdicaion of the Oakes test by this Court to adninistrative dedsionsin many c&es
prior to Doré (Saight Commuications Inc. v. Davdson, [1989] 1 S.C.R. 1038
Soffman v. VancouveGeneal Hospital, [1990] 3S.C.R. 483 Dagenas; Rass V.
New Brunswick Schob District No. 15 [1996] 1 S.C.R. 825 Eldridge v. Bitish
Columba (Attorney Geneal), [1997] 3 S.C.R. 624 Little Ssters Book and A
Empaium v. Canada (Mnister of Justice) 2000 SCC 69, [2000] 2S.C.R. 112Q
United Sates v. Buns, 2001SCC 7, [2001] 1S.C.R. 283 Greaer Transportation
Authority v. Canadan Fedeation d Suderts— British Columbia Componeny 2009
SCC 31, [2009] 2S.C.R. 295). Tha suggestion is dso doulful in light of the
ambivalernt appicdion of Doré in Loyda, and byits non-apficaion in Mouvemen
laique québéds v. Saguenaydity), 2015SCC 16, [2015] 2S.C.R. 3. Similally, this
Court avdaded appying the deferetia Doré framework when dehing the scope of
the Charter right in Asodation d Justice Coursel v. Canada (Atorney Gengal),
2017SCC55, [2017] 2S.C.R. 456, anKtunaxaNation v. Bitish Columhba (Farests

Lands andNatural Resource Opeations), 2017SCC54, [2017] 2S.C.R. 386.

[304] We acknowledge the magority’s insistence (at para 80) that “the
framework set out in Doré and affrmedin Loyda is nat a weak or weered-down

version of proportionality”. Rather, it maintains, it is“robust”. But saying so does not



make it so. Indeed, the Chief Justice's attempt to clarify that framework, combined
with the mgjority’ s continued defence of the “robustness’ of proportionality as set ou
in the Doré/Loyda framework, simply reinforce our vew tha the othodox test—
the Oakes test— must appy to justify state infringemens of Charter rights,
regardessof the coiext in whichthey occur. Hiding adherwise subvets the pramise
of our Constitution that the ights and freedms guarateed bythe Charter will be
subject only to “such reasonable limits prescribed by law as can be demonstrably

justified” (s. 1).

[305] Thisis evident in the mgjority’s own reasons. The state, it says need only

show that its decision “gives effect, as fully as possble to the Charter praedions at

stake gven the paticular statutory mandde” (para. 80, quaing Loyda, a& para. 39

(emphasis added)). Or, “[p]ut another way, the Charter protection must be *affected

as little as reasonably possible’ in light of the apficade statutory oljedives’

(para. 80, quibng Loyda, a para. 40 (mphasisadded)). In ther word, underDoré,
Charter rights are guarateedonly so far asthey ae corsisert with the oljedives of
the enabng statute. When pgh cames to shove, statutory oljedives — induding,
presumaly, uncorstitutiond statutory oljedives — trump the iight. But s. 52 ofthe
Constitution Ad, 1982 which provdes for the pimacy of the Constitution, suggests
to us tha it shodd bethe dher way around— tha rights trump statutory oljedives
and dessions takenthereunderFurther,s. 1 ofthe Charter does nat guararee cetain
rights and freedms subject only “to the limits imposed by statutory objectives’, but

to limits that are “demonstrably justified in a free and democratic society”. As,



therefore, the Court of Appeal for Ontario recently stated, “[a] party bringing a
Charter chdlengeis ertitledto ajudicia degeminaion of wheherthe Charter right
has beenlimited, andhe govermernt must havethe oppotunity to arguetha such a
limit is justified unders. 1 of the Charter: Syms v. Canadag [1993] 4S.C.R. 695,
[1993] S.CJ. No. 131, apara. 105 der lacobucci J.)” (GeH v. Canada (Atorney

Geneal), 2017 ONCA 319, 138 OR. (3d) 52, apara. 78).

[306] The majority’s continued reliance on “values’ protected by the Charter as
equivalent to “rights’ (Mgjority Reasons, at para. 58), is similaiy trouding. Thee
“values’ loom large in the mgjority’ s reasons, given its description (at para. 41) ofthe
LSBC's interest in protecting “the values of equality and human rights’. On this
point, the mgority dso dtesto AbdlaJ.’sreferencein Loyda (a para.47) to “shared
values— equality, human rights and democracy” as “values the state aways has a

legitimate interest in promoting and protecting”.

[307] We arein agreenent with the Chief Justice and our dbeagueRoweJ.
tha Charter values do nd receve independenpraedion underthe Charter. In our
view, and forsevera reaons, resorting to Charter values as a coumerweaght to
corstitutiondized andjudicidly defined Charter rights is a hghly questionable

pradice.

[308] First, Charter “values’” — unlike Charter rights, which arethe produt of
corstitutiond settlemernt — are usourced. They ardherefore, etirely the produt of

the idiosyncrasies of the judicial mind tha pronounce them to beso. And, perhap



one judge’ s understanding of “equality” might indeed represent a “shared value” with
al Canadians, but perhaps another judge’ s might not. Thisin and of itself should call
into question the legtimacy of judges or aher state adors pronountng cetan
“values’ to be “shared’. Canadians are permitted to hold dfferert sets of vdues. One
person’s values may be another person’s anathema. We see nothing troubling in this,
so long as each person agrees to the other’s right to hold and act upon those values in
a manner cosisiernt with the limits of core minimal civil commitmerts which are
necessary to secure ovic order— none of wich areimplicaed here. Whais
troubling, however, is the imposition of judicially preferred “values’ to limit
corstitutiondly prateded fights, induding the ight to hdd ather vdues. As W. A.
Gdston olserves in Liberal Pluralism: The Impications of Vdue Ruralism for

Pdlitical Theay and Radice (2002), &p. 131 this risksilli berd oucomes:

When we ardrying to dec¢de wha to do, we ardypicdly confrorted
with amulti pli city of worthy prindples and genine good tha are no
nedly ordered andha canna betrarslatedinto a canmon measure of
value. Thsis nat ignorance by raher,the fa¢ of thematter. Thais
why pradicd life is so hard. _If we cold reduceit to some fom of
guaritative cdculation or resolve its guandaies by bowng to deaty
dominart vauses, it woud nd beso hard. But we cannt & least nat
withou ovessimplifying mord experence and ruring grave isks. In
pradice, in bah our pesond and our pubc lives, the pusuit of a
singde daminart vaue, whaever the cet, typicdly produce side
corsequencs. . .tha we ough na ignore andtha few woud
willi ngly accep. . . .

.. .Life wodd besimpler if there were lear rdes to resolve
the dashes beween pditi cs andits competitors. But there are nb
When a parenor atist, or fath canmunity, or phlosopher chiienges
the political system’s right to constrain thought and action, those
involved must seek wag of adudicaing the confict tha does na
bedn by beging the qustion and dos nat end in oppresion.
[Emphasisadded.]




[309] Secondy, and réatedy, Charter “values’, as stated by the magjority, are
amorphots and,just as importartly, undefned. Lackngthe dodrind structure whch
coutts have carefilly crated overthe pat 35 yeas to gve substartive mearng to
Charter rights (induding the iight to equéity) andto gudethar apgicaion, Charter
values like “equality”, “justice’, and “dignity” become mere rhetoricd devces by
which couts can gve piority to paticular mord judgments, underthe guse of

undefined “values’, over other values and over Charter rights themselves.

[310] Take, for example, the majority’s preferred value of “equality”. In our
view, withou further defnition this is too vague a noon on whchto ground a lam
to equd tredment in any and k& concree situaions, such & adnisson to alaw
schod. Of couse, & alegd dam, equdity relates to dfferertia appicaion of a
gpedfic rule to a cetain group of peole in a cetain legd cortext. But the mgjority
does nat (and cannt) paint to aspedfic legd rule or ight to groundthe apfication
of avalue of equality here. Rather, it advances “equality” in a purely abstract sense,
suchthat it codd mean #émost anything. For exanple, an acceple legd incarndion
of the abstract notion, “equality” is a principle of the rule of law that all are equal
before and undahe law, suchtha dl have a @m to equ praedion andto equa
apdicaion of the law (T.Binghan, The Rle o Law (2010), & pp. 55-59 F. C.
DeCoste, On Coming to Law: An Introdudion to Law in Liberal Soceties (3rd ed.
2011), ap. 178).But equdity in an alsolute serse is dso perfetly compaible with a
totalitarian state, being easier to impose where freedom is limited. “Equality” as an

abstradion coud dso meantolerance of dference, a Justice Sachs said in Nationd



Coalition for Gay and_esbian Equdity v. Mnister of Justice, [1998] ZACC 15, 1999

(1) SA. 6, & para. 132

...equéty shodd na be confged wth unformity; in fad,
uniformity can bethe eneny of equdity. Equdity mears equa
concern and sped acress difference. 1 does na presuppcse the
eliminaion or suppresson of dfference. Resped for human iights
requres the afirmation of self, not the demal of sef. Equdity
therefore dog na imply alevdling or hanogensation of behaiour
but an acknowedgnent and accefance of dference. [Enphasis
added.]

[311] None of these (or innumerable other) meanings of “equality” as an
abstradion are réed on bythe mgjority or are ewdert in its ressons. Rather, by
relying on asweepng alstradion, the mgority avads adudly making expicit its
mord judgmert, its pramises andthe legd authority on which it rests. A “value’ of
“equality” is, therefore, a questionable notion against which to balance the exercise

by the TWU canmunity of its Charter-proteded iights.

[312] Findly, we echaMicLacHin C.J.’s comment that “the onus is on the state
ador tha madethe nights-infringing degsion (in this case the LSBC) to danonstrate
tha thelimits ther dedsions impose onthe lights of the daimarts are reaonalde and
demonstrably justifiable in afree and democratic society” (para. 117). Ths Court has,
however, beesilert on who beasthis onus in the adninistrative coniext, leavung a
corspicuows and serious lacunain the Doré/Loyda framework. Inexpicady, and
despite the ch#l engeon this vay question posed bythe reaons of the Chief Justice

and of RoweJ., the maority maintains this silence,thereby fding to daify the



matter. With resped, this hardy bdsters the credbility of the Doré/Loyda

framework.

[313] It follows that we reject the majority’ s claim that its reasons “ explain why
and howthe Doré/Loyda framework applies here” (Majority reasons, at para. 59
(emphasisadded)). Orthe baic question of who beathe ons, themgjority exdains
nothing abow how tha framework apfies— wheher here, or anywherdse. In
particular, the majority’s resort to the passive tense (“the reviewing court must be
satisfied that the decision reflects a proportionate balance’) fails to provide the
necessary gudance,sinceit leaves reMewing couts guesshng abot predsely who
must do the “satisfying” — the tights-holder, orthe state ador. Further, and aga
with respect, the majority’ s invocation of stare degsis (“Doré andLoyda are binding
precedents’) is no answer to good faith attempts in concurring and dissenting
judgments to darify precedeh A precedenof this Court shoud bestrong enougtio

withstand d¢arification of who caries the burden of proof.

[314] Asto howwe woud resolve the qustion of onws underDoré/Loyda, it is
this simple: either the majority’s statements abou the Doré/Loyda framework’s
eguvalency to Oakes and about the “same justificatory muscles’ being flexed
(Mgority Reasons, & para. 82) are mpty and meanngess words, or they are
statemensto betakensernously. Andif they arestatemensto betakenseriously, they
mustin our vew meantha the burderto justify a rights limitation restswith the state

ador underDoré/Loyda, just asit does whenOakes flexesiits “justificatory muscles”’.



The LSBC Benchers Decision Is an Infringement of TWU’s Section 2(a)
Charter Rights

[315] We agree vth the mgority tha the LSBC dedsion nd to approve
TWU’s proposed law school infringes the religious freedom of members of the TWU
community (Mgority Reasons, & para. 60-75). The BEBC was boundto make its
accreditation decision regarding TWU'’ s proposed law school in a way that conforms
to the Charter-prateded reigious freedan of members of the TWU canmunity who
seekto offer and wish to receve aChristian educton (Loyda, a para. 34). Athe
majority acknowedges, rdigious freedan is nat just abou private andindvidud
beliefs and pratices; it has a rdationd or canmund charater (Hutterian Brethren
at para. 182Loyda, a para. 59-60, 91 and 96). Wi it may nd be necssry to
detemine wheher TWU, qua institution, enoys a light to rdigious freedon in its
own right for the purpaes of this appe& (Magjority Reasons, & para. 61)jn our vew,
ensuring full protection for the “constitutionally protected communal aspects
of ... rdigious bdiefs and practice’” requires more than simply aggregating
individual rights claims under the amorphous umbrella of an institution’s
“community” (Loyda, a para. 33 and 130). Theeng said, forthe purpaes of this
appeal we adopt the majority’s description of the ights-holder as the “TWU

community”.

[316] We anphasize, like our ctleagueMclLacHin C.J. (para. 122 and 124),
tha freedam of rdigion underthe Charter, interpreéed broatly and purpsively, dso

capures the freedm of members of the TWU conmunity to expgessther rdigious



beliefs throughthe Covenan andto asodate with one antherin orderto study law
in an educd@&ond community which reteds thar rdigious bdiefs. Religious freedan
is “not just about individuals praying alone but about caommunities of faith living ou
their traditions and religious lives’ (Newman, at p. 9). Freedan of rdigion is anong
the “original freedoms which are at once the necessary attributes and modes of self-
expresson of human beéngs and the pimary condtions of ther community life
within alegal order” (Saumu v. City of Quebe¢[1953] 2S.C.R. 299, & p. 329, per

RandJ.).

[317] It follows, therefore,tha we rged our cdleagueRoweJ.’s proposed
narroning of the scope of ativity praeded by the ight to freeden of rdigion
(paras. 23134). In our view, looking only to circumstances in which “the claimant
sincerely believes that their religion compels them to act” does not begin to account
for the scope of ativities idertified bythis Court in Big M Drug Mat, & p. 336. /A
this Court recogzed in Syndcat Northcrest v. Amselem 2004 SCC 47, [2004] 2
S.C.R. 551, & para.47, “[i]t is the religious or spiritual essence of an action, not any
manddory or perceved-a-manddory naure of its observance, tha attrads
protection.” Not every adherent will “declare religious beliefs openly” because they
feel compelled to do so. Nor will every adherent “teach” or “disseminate” religious

belief ou of canpulsion. Rather,theymay fredy choase to doso.

[318] We agree wh the andticd approachset out in the reaons of the

majority (at para. 62 and 63) and/cLacHin C.J. (a para. 12Q)a s. 2(@@) Charter



infringemen is made ot where a @man estahblishes tha impugnedstate condut
interferes, in amannertha is more thantrivia or insubstartial, with ther ahlity to
ad in accordance ih a sincere pragce or béef tha has a nexs with rdigion
(Amselem a para. 56 and 65Multani, a para. 34Loyda, a para. 134Ktunaxg at

para. 68).

[319] In this case, it is the TWU community’s expression of religious belief
throughthe pratice of creting and adhaéng to a bblicdly groundedCovenan that
is a issue. The Covenant describes TWU as “a community that strives to live
according to biblical precepts, believing that this will optimize the University’s
capadaty to fulfill its misson” (TWU Community Covenant Agreement, reproduced
in A.R., vd. lll, pp.401-5, & p.401). For members of the TWU conmunity,
religious bdief and edud#on areinexricaldy linked (TWUMission Statemert; TWU
Purpase Statemert; TWU Core Vdues, reproducedn R.R., vd. I, & pp. 119-21). A
described in the afidavit evidence of TWU studeris, the Covenan is a key
mechanism for facilitating students spiritual development and growth in the
Christian fath so as to engender a pssnd connetion with the dvine (Affidavit #1
of Brayden Vakenar, July 30, 2014, reproducdd R.R., vd. V, pp. 42-46, Bp. 44).
Covenaring assistsin the creéion andstrenghering of a réi gious community which
indudes dl those whostudy and work a TWU. It fosters ther mord and spiritud
growth in an acadaic setting. Members of the TWU conmunity sincerdy bdieve
tha, as a manfestation of ther creed,studying, teachng and workng in a pGt-

secondary edud¢eond envronmert where d paticiparts covenanwith those around



them — regardess of ther persond bdiefs— subjedively engendes ther pesond

connetion with the dvine.

[320] The LSBC decision was “capable of interfering with religious belief or
practice” in a manner that was not trivial or insubstantial (Edwards Bools, & p. 759
Amselem a para.60). This assessment is an “objective” one (Hutterian Brethren a
para. 89), andhe dstinction bdween oligaory and non-obgaory pradices is
irrelevart to dedemining wheher aninterferencas morethantrivial or insubstartial
(Amselem a para. 75). The deal of the benat of LSBC apprové in this case
negatively impacts the TWU community’s ability to practise its beliefs through the
Covenan a an approvedaw schod. As we expain bdow, nd only was this
interference not trivial or insubstantia, it violated the state’'s duty of neutrality and

profoundy interfered vith the rdi gious freedan of the TWU conmunity.

J. Propationdity: The IrfringemehWas Not Propartionate

(1) The LSBCApprovd Dedsion Does Not Balance the TWU Community’s
Sedion 2@) Rights With aRelevart Statutory Objedive

[321] In TWU 2001 a para.35, this Court emphasized that a “restriction on
freedon of rdigion must be justified by ewvdence tha the exertse of this
freedon . . . will, in the circumstances of [a] case, have a detrimental impact” on the
statutory dedsion-maker’s ability to fulfill its statutory mandate. Just as justifying the

infringament in TWU 2001requred a d&@imena impad onthe schod system to be



demonstrated, justificaion in this case requres evidence of a demena impad in
the form of the unfitness of future graduates of TWU’s proposed law school’s to

pradise law.

[322] At thejustification stage, carenust betaken noto ovestate the ohedive
of anymeasure infringing the Charter: “The objective relevant to the s. 1 analysisis
the obhedive oftheinfringing measure, sinceit is the infringing measure and nthing
else which is sought to be justified. If the oljedive is stated too broadly, its
importancemay be exaggerated and the analysis compromised” (RJR-MacDonHl, a
para. 144 (ephasis ddeted)). We accdptha in the adninistrative law conex,
judicia review ofindividudized detsions made pusuart to statutory auhorty which
is nat itself chdlengedmay nd requre the ohedives of thelegslationto be revewed
at thejustification stage Multani, at para. 155, per el J.). Even, however, where a
dedsion-maker’ s authority is not challenged (and particularly where a decision-maker
does nat provde any fomal reasons whasoever), wethink it is worth emphasizing
theimportance of a renewing cout carefuly ersuring tha the oljedives put forward
by the state ador findther sourcein the a¢ud grart of auhority. Doingso avads the
dangertha objedives said to advance atatutory mandae might beinverted hdus-
bolus after aninfringamen is claimed. Ths is pregsely the isk tha matenalized
here: while the mgority refers to the LSBC's “interpretation of its statutory
mandate’, the decision-making procss adoged bythe LSBC did na, a thetime of
the degsion, invdve any ddinedion or aticulation of any pdaicuar statutory

objedives.



[323] As we have aready recounted, the LSBC's statutory objective in
renderng an approvadedsion is to ersure tha individud apgpicarts are ft for
licensing. And, as the fitness of future graduates of TWU'’s proposed law school was
not in dspute, this statutory olgedive canno justify any limitations on the TWU
community’s s. 2(a) rights. But as we will explain (under heading (3) “Approving
TWU’s Proposed Law School Is Not Against the LSBC's Public Interest Mandate”),
evenif the LSBC's statutory mandate had permitted the consideration of broader
“public interest” concerns invoked by the LSBC and the majority, the LSBC's
dedsion woud na be justified, since wthhdding approva substartidly interferes
with the TWU community’s freedom of religion and approving TWU'’s proposed law

schod was nat aganstthe pulhic interest, so undestood.

(2) The LSBC Approvd Dedsion Substartially Interferes With Freedaon of
Religion

[324] In our Jew, the LSBC approva dedsion repreens a profound
interference \th rdigious freedan: it is ameasuretha undemines the core charaer
of a lawful rdigious institution and @rupts the vtality of the TWU conmunity
(Loyda, a para. 67). Wie the approvhdedsion under relew may appearto be
fadaly nedral (as it deries a benet and dos na purpot to dredly compd or
prohibit a rdigious pradice), it is substartively coeragve in naure. As the mgjority
recognzes, & para.99 of its reasons, “the TWU community has the right to determine
the rules of conduct which govern its members’ through its Covenant. Indeed, the

TWU Covenant is protected by British Columbia's Human Rghts Code R.S.B.C.



1996, c. 210s. 41(1). Y¢, nawithstandngthat right andtha statutory praedion, the
LSBC approvad deasion makes state accefance cotingert upon the TWU
community marifesting its bdiefs in a paticular way. Tha this is so is, on this
record, beyond dispute. As noted by the British Columbia Court of Appeal, “the Law
Sodety was preparedto approvethe law schod if TWU agreedto remove the
offending portions of the Covenant requiring students to abstain from ‘sexud
intimacy that violates the sacredness of marriage between a man and a woman”
(para.176; see also the respondents’ Judicial Review Petition, reproduced in A.R.,
vol. I, pp. 125-55, @ap. 136, & para. 45). Tis is highly intrusive condut by astate
ador into the rdigious pradices of the TWU canmunity. Tha condug, like the
ensuing LSBC decision to deny accreditation, contravened the state's duty of
religious neudrdity: each repreerted an expreson by the state of rdigious
preference with pramotes the paticipaion of non-b&evers, or bdievess of a cetain
kind, to the extusion of the canmunity of bdievers found @ TWU (Mouvemeh

laique a para. 74-78).

[325] The majority concludes that the infringement in this case was “limited”
and “of minor significance’ (para. 86-90). We agree ith the Chief Justice (d
para. 12832) that the fact the Covenant is not “absolutely required” and “preferred
(rather than necessary)” does not diminish the severity of the infringement in this

case.

(3) Approving TWU’s Proposed Law School Is Not Against the LSBC's
Public Interest Mandde




[326] In our view, even were the maority’s overbroad interpretation of the
LSBC's statutory mandate to apply, approving TWU’s proposed law school would
not undemine the statutory olgedives which the majority idertifies as rdevar to
deading wheher or no to approve TWU'’s proposed law school. Accommodating
religious diversity is in “the public interest”, broadly understood, and approving the

propasedlaw schod does nat condone tscrimination aganst LGBTQ pesons.

[327] Themagjority states tha the dedsion nd to approve TWU's proposed law
school furthers its public interest objective by “maintaining equal access to and
diversity in the legal profession” (Mgority Reasons, at paras. 93-95). We recogae,
as this Court has previously recogmzed, tha while thereis evdence before sutha
some LGBTQ persons do attend TWU, the vast mgjority of LGBTQ students “would
not be tempted to appy for admisson, and cold orly sign the so-cdled studert
corntrad a a corsideralbe pesond cost TWU is na for everybodyit is designedto
address the needs of people who share a number of religious convictions” (TWU
2001, a para. 25). In our iew, howeverthe majority fails to apprecate tha the
unequaaccesresulting from the Covenarn is a fundgion of acconmodding rdigious
freedam, which itself advance the pullic interest by pranoting dversity in aliberd,

plurdist sodety.

[328] The ights recogmzed in the Charter and the emshrinement of
multiculturdism theren refed the premise of our costitutiond law and Istory tha

plurdism is intrinsicdly vaualde. Our cd eagueMcLacHin C.J. notes Canada’'s long



history of rdigious schods (para. 130)Similardy, and witing exrajudicialy, our
coleague KaraksansJ. has observed that, “[iln a global environment where
religious accanmodaion is sometimes seen & a derimert, Canada hafound a way
to welcome difference” (quoted in H. Maclvor and A. H. Milnes, eds., Canada &
150: Bulding a Fee and Demaatic Socety (2017), ap. 9 see dso M. A. Yahya,
“Traditions of Religious Liberty in Early Canadian History” in D. Newman, ed.,

Rdigious Freedom andCommuirities (2016) 49, ap. 49).

[329] But this generog and Mhstoricdly Canadan pture towards religious
accommodation stands in stark contrast to the mgority’s view of the pusuit of
statutory objectives as “unavoidabl[y]” limiting the individual freedoms protected by
the Charter (Mgority Reasons, a para. 100). Tis view fundanertally misconceves
the rde of the state in a multiculturd and denocraic society. As described by
W. A. Galston, “[i]n a liberal plurdist regime, a key end is the creation of social
gpace vithin which individuds and group can freéy pursue ther distinctive vsions
of what gives meaning and worth to human existence” (The Radice d Liberal
Pluralism (2005), & p. 3). Or a Sacls J. said in Christian Educéion Soth Africa (at
para. 2324), “if society is to be open and democratic in the fullest sense it needs to
be tolerant and accepting of cultural pluralism” and allow “individuals and

communities . . .to enjoy what has been called the ‘right to be different’”.



[330] We enphasize tha it is the state and state adors— na private
institutions like TWU— which are coastitutiondly boundto accanmodae dfference

in orderto foster durdism in pubic life.

[331] Thisis entirely consistent with this Court’ s jurisprudence. In Big M Drug
Mart, this Court recogmzed (& p.336) that “[a] truly free society is one which can
accanmoddae a wde varety of bdiefs, diversity of tastes and pusuits, customs and
codes of conduct.” It is therefore not open to the state to impose values that it deems
to be “shared” upon those who, for religious reasons, take a contrary view. The
Charter proteds the iights of rdigious adherets, anong dhers, to paticipae in
Canadan pullic life in a way tha is corsisent with ther own vdues. By
accanmodding dverse bdiefs and véues, the state prdeds and pronotes the
Charter rights of dl Canadars. As the five-member panék of the British Columbia
Court of Apped noted, where it attempts to do more, it risks “impoging] its views on
the minority in a manner that is in itself intolerant and illiberal” (C.A. Reasons, at

para. 193).

[332] In TWU 2001 this Court hdd (a para.35) that “freedom of religion is not
accanmodaed if the corsequence oits exerdse is the demal of the ight of full
participation in society”. This is, of course, consistent with the magority’s
acknowedgmert (at para. 101)that “a secular state cannot interfere with religious
freedom unless it conflicts with or harms overriding public interests’. The majority

then gos on to olserve, corretty, tha this Court in Big M Drug Mat (a p. 346)



noted that a secuar state can acto limit religious freedom “where an individua’s
religious beliefs or practices have the effect of ‘injur[ing] his or her neighbours or
their paralel rights to hold and manifest beliefs and opinions of their own™
(para. 101)But, and with resped, the mgjority pantsto nolegdly cognzale injury
here. Rather, it affirms the LSBC degsion whch undemines secdansm itself.
Propetty undestood, secdarism conndes plurdism and reped for dversity, na the
suppresson of ful paticipaion in sodety by imposing a forced chae bdéween
confomity with asinge majoritarian nom and wthdrawa from the pulbic square.
Secdarism does na exdude rdigious bdiefs, even dscriminaory rdigious bdiefs,
from the pullic square. Rather, it guaratees anindusive pubic square by ngher

privilegng norsilenang anysingle view.

[333] Simply put, the secdar state is a nedral state, whch refrans from
espousing “values’ that undermine or go beyond what is necessary for the civic
paticipaion of dl. As lacobuccJ. recogimzedin Amselem at para.50, “the State is
in no position to be, nor should it become, the arbiter of religious dogma’. We agree,
and woud addtha thestate is equdl y unfit to bethe arliter ofirreligious dogma (see
Mouvemenhlaique a para. 70). Athis Court said in Mouvemenlaique (at para. 72
(emphasis added)), “[state] neutrality requires that the state neither favour nor hinder

any paticuar bdief, andthe same hdds true for non-bkef’. Either way, state

neurality must preval.



[334] It follows from the foregong tha acconmodaing dverse bdiefs and
valuesis a precondionto secdansm and purdism. Further,it is necessaryto ersure
that the dignity of all members of society is protected. “Tolerance’, then, means
forbearing, and alowing for difference. “[I]t is a feeble notion of pluralism that
transforms ‘tolerance’ into ‘mandated approval or acceptance’” (Chambelain v.
Surey SchobDistrict No. 3§ 2002SCC 86, [2002] 4S.C.R. 710, & para. 132, per

GorthierJ.,, dssertingin the result but agreeng with the majority onthis paint).

[335] The “public interest”, broadly understood, is therefore served by
accommodating TWU'’ s religious practices, including the Covenant. That thisissois
confirmed by provndal and federklegslation. Contrary to the LSBC dedsion under
review, the Legslative Assembly of British Columbia ha dready déeminedthat the
pubic interest is served by acammodaing rdigious communities by prouding tha
they do no cortravene prownda human iights law whenthey gram a preferencéo
members of ther own group Human Rghts Code s. 41). Ths provsion was
described bythis Court in TWU 2001 a para.28, as “accommodat[ing] religious
freedans by dlowing rdigious institutions to dscriminae in thar admissons
policies on the basis of religion”. The practical exclusion of LGBTQ individuals from
attending TWU's proposed law school is therefore a direct result of the Legislature’s
accommodfon d the TWU commuity. Further,tha exdusion — which expreses a
community code of condudn confomity with othodox evandecd bdiefs — is na
dirededto LGBTQ pesons; no one groups singed ou, andmany dhers (naaldy

unmarred héercsexud persons) woud be bound byit. The purpse of TWU's



admissons pdicyis na to exdude LABTQ pesons, or anybody kse, bu to estaldish

a code of conduavhich ersuresthe \itdlity of its religious community.

[336] In addtion, the hading and expresibn of the mord views of mariage
which underpn the potions of TWU’'s Covenant that are at issue here have been
expressly recogiized byPadiamert as bang nd incorsisent with the pulbic interest
and wothy of accanmodaion (Civil Marriage Ad, S.C. 2005, c. 33, preable and

s. 3.1)

WHEREAS it is na aganst the pulbic interest to hdd and pubcly
expressdiverse views onmarriage

3.1For greder cetainty, no peson or orgarzaion shadl be depived
of any benef, or besubjed to any oltigaion orsandion, under any
law of the Paldiament of Canadasolely by reaon of ther exerdse, in
resped of marrage béveen pesons of the same sex, ofthe freedm
of corscience and tegion guarateed undethe Canadan Charter of
Rights and Feedors or the expreson of thar bdiefs in resped of
marriage & the unon of aman and wman to the ext¢usion of dl
others based ontha guarateed freedm.

[337] Tha federd and provwndal legslators dike havetakenthis view shoud
nat surprise. Plurdism, andthe rdigious accanmodaion necesary to secureit, is
inhererly vaualde. In a coutry whose peojpe sometimes harbour corfcting mord

values tha cannad be reconited to asingle concepon of how oneshoud live life,



thereis wisdom in the ideatha the pulic sphereis for dl to share, even where
beliefs differ. Hence this Court’'s statement in TWU 2001 a para.33, that “[t]he
diversity of Canadansodety is patly reflededin the multiple rdigious organzaions
that mark the societal landscape and this diversity of views should be respected.” It
follows that, while the public interest is served by the state’ s enforcement of minimal,
core ¢vil commitmens which are necgsary to secure ¢vic order,legslators have
aso recogized tha the pultic interest is dso served by praeoting the
accanmodation of difference. The LSBC's decision repudiates this wisdom and is

unworthy of this Court’ s affirmation.

[338] Findly, and cotrary to our cdleague McLacHinC.J’s view (at
para. 137, 145-46 and 149-50), weee no bais for concerntha apprové by the
LSBC would amount to “condoning” the content of the Covenant or discrimination
aganst LGBTQ pesons. As prevously exdained,the LSBC does nat governlaw
schods. Thereis no bais upon whch to condudethat law schods exerdse a pulic
function on behH of the LSBC. It therefore canrtdbe said tha the LSBC woud, by
accredting TWU, condone idcrimination indiredly. Nor, for tha matter, canit be
said that other provincia law societies (which decided to accredit TWU's law school
on the reconmendaion of the Federdion of Law Sodeties of Canada), orthe
Federaionitself, condoned wcrimination indredly. State recogition ofthe iights of
a private actor does not amount to an endorsement of that actor’s beliefs, whether that
recogrition takes the form of an approval decision of the LSBC, or the Legislature's

enat¢ment of s. 41 of the Human Rghts Code or Parliament’s inclusion of the



preanble ands. 3.1 of the Civil Marriage A¢. Equding approvhto condon&on
turns the prdedive shield of the Charter into a sword by effetively impasing
Charter obligaions on pivate adors. And, it operdes to exdude rdigious
institutions, and therefore, regious communities, from the pullic sphere solely
becawse they chogeto exercse thar Charter-proteded rdigious bdiefs. As naed by
V. M. Muiiz-Fraticelli, “if every accrediting decision implies complicity with the
values of the progran tha is licersed, then thereis no pcshility for diversity of
values in any feld tha requres state approvh Religious educdéion, for instance,
would be pemitted orty when rdéi gious dodrineis perfedly congruehwith the eéhos
of the state” (“The (Im)possibility of Christian Education” (2016), 75 SC.L.R. (2d)

209, 4 p. 220).

[339] Theimplications of this logic are peritious and pdertialy far-reaclng.
Evenif, for exanple, the potion of the Covenam which petains to sexud reations
outside of traditional marriage were removed, on the Chief Justice's reasoning the
LSBCcoud na approvethe propsedlaw schod, sincethe adnissions pdicy woud
still exdude pesons who coud na agreeto live by the tends of the evanglkecd
Christian faith as expressed by the Covenant. This, even though the LSBC’ s overtures
to TWU (see para. 324, abovejuggest tha it found tha paticuar pat of the
Covenant to be unobjectionable. This logic aso runs counter to this Court’s decision
in the Rderencere Same-Sex Maage 2004SCC 79, [2004] 3S.C.R. 698, which
found tha the state coud na compd rdigious officials or howses of worship to

perfom civil or rdigious same-sex marriages cortrary to ther religious bdiefs, even



thoughthe marriages perfomed bythese officials are Utimately recogmzed bythe
state (para. 59-60). TheCout, in tha instance, propey distingushed béween
endosemen by the state, andCharter-compliarnt accanmodaion of s. 2(a) rights by

the netral, secuar state.

[340] In short, both Parliament and British Columbias Legidature have
recognzed the so-called “discriminatory” (McLachlin C.J.’s Reasons, & para. 138),
“degrading and disrespectful” (Majority Reasons, at para. 101) pratices represened
by the TWU Covenan as corsisernt with the pullic interest, legd and wothy of
accanmodaion. Such legslatively accanmodaed andCharter-proteded rdigious
pradices, once exelised, cannbbe d¢ted by astate-ador as a reaon justifying the
exclusion of a religious community from public recognition. Approval of TWU’s
propesed law schod woud nd represent a state preference for evaniged
Chrigtianity, but rather a recognition of the state’'s duty — which the LSBC failedto
observe—to accanmodae dverse rdigious bdiefs withou scrutinizing ther

conert.

[1l.  Condusion

[341] Under the LSBC's governing statute, the only proper purpose of a law
facuty approva degsion is to ersure the fitness of individud graduges to becane
members of the legal profession. The LSBC’s decision denying approva to TWU’s
propased law schod has a profoundimpad on the s. 2(@) rights of the TWU

community. Evenif the LSBC's statutory “public interest” mandate were to be



interpréed suchtha it hadthe adhority to take comsideraions otherthan ftnessinto
accoun, approvng the propsed law schod is nat cortrary to the pulbic interest
objedives of maintaining equadaccessand dversity in thelegd professon. Nor dos
it condone bcriminaion aganst LGBTQ pesons. In our vew, then, the ony
dedsion refeding a propaionae bdanang béweenCharter rights and the LSBC's

statutory oljedives woud beto appove TWU'’s proposed law schooal.

[342] The appelashoud be dsmissed. Wetherefore ésert.

Appea allowedwith costs COTE andBRoOwN JJ disserting.
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