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[1] LOW, J.A.: Before us are three appeal from orders of chambers
judges, two of them by way of appeal from orders made by masters,
dealing with production of documents by third parties under Rule 26
(11) of the Rules of Court. The rule reads:

26 (11) Where a document is in the possession or control of
a person who is not a party, the court, on notice to the
person and all other parties, may order production and
inspection of the document or preparation of a certified
copy that may be used instead of the original. An order
under Rule 41 (16) in respect of an order under this
subrule may be made if that order is endorsed with an
acknowledgment by the person in possession or control of
the document that the person has no objection to the terms
of the proposed order.

[2] Each of these cases involves a claim for damages arising out of
injuries sustained in a motor vehicle accident. In each case the
contest in chambers was whether an order should be made as suggested
in Jones v. Nelson (1980), 24 B.C.L.R. 109 (C.A.), or as suggested in
Halliday v. McCulloch (1986) 1 B.C.L.R. (2d) 194 (B.C.C.A.), both
decisions of this Court that deal with different aspects of the
application of R. 26(11). Also under consideration was what this
Court said in Dufault v. Stevens (1978), 6 B.C.L.R. 199 (B.C.C.A.)
concerning the production of documents in the possession or control
of third parties.

[3] We are told that in each of the three cases before us the
documents in question have been produced to the defendant requesting
them, thereby rendering each appeal moot. It became increasingly
clear to me as these appeals were argued yesterday and today that,
because the issues were moot, we ought to exercise our discretion
against resolving them. The issues are academic at this stage.
Determination of them is not necessary to advance any of the cases.

[4] Nor am I persuaded that there is any need for us to rule on the
issues raised in order to settle the law for the guidance of
litigants and the judiciary. The law is well settled by the three
cases I have cited. The application of the law so settled depends
upon the facts and circumstances in each case and the proper exercise
of judicial discretion. Therefore, in the absence of this Court
undertaking a review of the law in this area of procedure by
convening a five-judge panel, which was requested and denied, we are

not in a position to change the law, nor are we asked so to do. All
we could do is determine whether there was a reviewable error in any
of the three cases now before us. That exercise would have no

practical purpose in the particular action and would not likely be of
assistance in other cases.
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[5] For these reasons, it is my opinion that each of the appeals
ought to be dismissed with costs to the two respondents who appeared
and without costs to the intervenor.

[6] LEVINE, J.A.: I agree.

[7] HOLLINRAKE, J.A.: I agree.

[8] LOW, J.A.: Each appeal is dismissed with costs to the

respondents in the Amos v. Virk appeal and in the Smith v. Funk
appeal and no costs to the intervenor.

"The Honourable Mr. Justice Low”
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